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MASSACHUSETTS  HOUSE  OF  REPRESENTATIVES 
Post  Audit  and  Oversight  Bureau 

Executive  Summary 

Massachusetts  Enhanced  Inspection  and  Maintenance  Program 


Despite  having  almost  two  years  to  develop  the  federally  mandated  and  legislatively 
authorized  enhanced  inspection  and  maintenance  (I&M)  program  for  the  reduction  of 
automobile-induced  air  pollution,  the  Administration  had  only  one-sixth  (200)  of  the 
necessary  stations  (1200)  able  to  conduct  auto  inspections  on  the  implementation  date  of  1 
October  1999.  This  failure  to  be  fully  operational  was  due,  in  part,  to  an  excessive  and 
obsessive  manipulation  of  the  inspection  fee.  This  tinkering  nearly  scuttled  the 
Massachusetts  I&M  program,  may  have  unnecessarily  damaged  the  public's  perception  of  the 
program,  and  will  cost  the  taxpayer  more  in  additional  subsidies  and  hidden  costs. 

Only  two  months  after  the  passage  of  the  statute  authorizing  the  I&M  program,  the 
Administration  began  to  tinker  with  the  fee  for  the  inspection  of  the  state's  nearly  5  million 
automobiles.  This  manipulation  created  an  artificially  low  fee  that  is  inadequate  to  pay  the 
program  expenses,  contrary  to  the  specific  provisions  of  the  enabling  legislation.  In  the 
process  of  creating  "the  lowest  fee  in  the  country  for  this  type  of  program,"  the 
Administration  arbitrarily  ignored  the  stipulated  costs  and  obligations  of  the  enabling 
legislation  (Chapter  210,  Acts  of  1997)  and  referred  to  these  statutory  responsibilities  as 
"potential  fee  savings." 

In  addition,  and  despite  warnings  from  two  executive  agencies,  the  Administration 
also  purposely  depressed  the  fee  share  allocated  to  prospective  inspection  stations.  The  auto 
repair  industry  provides  the  primary  sites  for  the  state  inspection  stations.  With  only  60  days 
remaining  before  the  implementation  of  the  I&M  program,  a  sufficient  number  of  auto  repair 
stations  refused  to  participate  due  to  inadequate  compensation.  This  created  a  brinkmanship 
between  the  state  and  the  station  owners.  It  also  created  unnecessary  friction  between  the 
network  contractor  and  the  inspection  stations.  The  Administration  was  forced  to  re- 
negotiate the  fee.  Furthermore,  the  controversy  fostered  a  negative  public  perception  of  the 
new  program  immediately  before  its  implementation.  The  re-negotiated  fee  publicity 
emphasized  the  doubling  of  the  cost  for  auto  inspections  while  also  fueling  public 
apprehension  by  estimating  that  more  cars  would  fail  the  emissions  measuring  component 
and  be  subject  to  costly  auto  repairs. 

Finally,  the  Administration  has  indicated  to  the  House  Post  Audit  and  Oversight 
Committee  that  it  intends  to  request  that  the  Legislature  alter  or  eliminate  certain  provisions 
of  the  enabling  statute.  This  intention  was  made  known  only  six  days  after  the  early  October 
implementation  of  the  new  Massachusetts  enhanced  inspection  and  maintenance  program  for 
motor  vehicles. 


MASSACHUSETTS  HOUSE  OF  REPRESENTATIVES 
Post  Audit  and  Oversight  Bureau 

Preliminary  Report:  Enhanced  Inspection  SC  Maintenance  (1SCM)  Program 

Introduction 

Massachusetts  is  one  of  several  states  with  higher  than  acceptable  air  pollution.  The 
United  States  Environmental  Protection  Agency  (EPA)  has  classified  the  Commonwealth  air 
quality  as  in  "serious  non-attainment"  of  the  National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  That  classification  indicates  a  public  health  risk.  Federal  law  requires 
that  states  with  unacceptable  air  pollution  implement  and  operate  programs  which  will  remedy 
or  reduce  air  pollution.  One  of  the  major  causes  of  Massachusetts'  air  pollution  is  emissions 
from  cars,  trucks,  and  buses  with  internal  combustion  engines,  according  to  federal  and  state 
environmental  and  public  health  agencies,  scientific  studies  and  mathematical  modeling.1 

Under  federal  requirement  and  facing  potential  federal  financial  sanctions, 
Massachusetts  implemented  an  Enhanced  Inspection  and  Maintenance  Program  (I&M 
Program)  on  1  October  1999  to  reduce  motor  vehicle  emissions. 

The  House  Post  Audit  and  Oversight  (HPAO)  Committee  received  a  request  to  inquire 
into  the  establishment  of  the  then  proposed  new  auto  inspection  program  (I&M  Program) 
which  featured  a  sophisticated  emissions  component.  It  was  claimed  that  the  implementation 
of  the  new  inspection  was  in  jeopardy  in  part  due  to  a  potential  refusal  of  a  sufficient  number 
of  auto  repair  stations  to  participate.  A  failure  to  implement  the  I&M  Program  had  potentially 
serious  consequences  including  the  withholding  of  federal  highway  funds  for  certain 
Massachusetts  projects. 

The  Committee  directed  its  Bureau  to  conduct  a  preliminary  investigation. 
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Methodology 

The  Bureau  sought  to  determine  the  scope  of  the  problem  by  attending  a  majority  of 
the  statewide  public  hearings  on  the  I&M  program  implementation,  conducted  jointly  by  three 
executive  branch  agencies:  the  Executive  Office  of  Administration  and  Finance  (A&F),  the 
Department  of  Environmental  Protection  (DEP),  and  the  Registry  of  Motor  Vehicles  (RMV). 
In  addition,  the  Bureau  interviewed  interested  parties,  including  auto  repair  station  owners  of 
both  state  inspection  stations  and  non-inspection  stations,  and  various  officials  and 
representatives  of  state  and  federal  agencies.  In  the  course  of  its  examination,  the  Bureau  also 
became  aware  of  other  areas  of  the  United  States  that  have  serious  air  pollution  problems  and, 
for  contrast,  made  inquiries  of  officials  in  those  areas  of  the  country.  The  Bureau  surveyed 
the  five  New  England  states  regarding  their  respective  auto  inspection  and  emissions  control 
programs.  The  results  of  that  survey  are  attached  as  Appendix  1.  The  Bureau  also  inquired 
of  the  state  Office  of  the  Comptroller  regarding  historical  financial  information  on  auto 
inspections  revenue  and  the  funding  arrangements  established  by  Chapter  210  of  the  Acts  of 
1997,  the  enabling  statute  for  the  enhanced  I&M  program.  This  enabling  act  is  attached  as 
Appendix  3.  The  Bureau  requested  and  reviewed  various  documents,  plans,  analyses, 
schedules,  registers,  reports,  and  data  bases.  These  sources  contained  information  regarding 
the  environment;  government  planning;  industry  monitoring  and  regulation;  the  use  and 
control  of  automobiles,  trucks,  and  sport  utility  vehicles;  and  the  relationship  between  motor 
vehicles  and  air  pollution.  The  Bureau  reviewed  the  appropriate  law  and  regulatory  schemes 
and  posed  clarifying  questions  to  the  state  agencies  charged  with  implementing  and  operating 
the  enhanced  inspection  and  maintenance  program  in  Massachusetts.  The  Bureau  also 
inquired  into  the  age  and  geographic  distribution  of  motor  vehicles  in  Massachusetts.  A 
Massachusetts  RMV  summary  of  motor  vehicle  age  and  distribution  is  attached  as  Appendix 
2. 


Findings 

1.  The  fee  for  the  recently  implemented  enhanced  inspection  and  maintenance 
program  is  artificially  low.  The  primary  focus  of  the  Administration  during  the 
implementation  of  the  I&M  program  was  setting  the  lowest  possible  fee.  Too  much  time  was 
spent  attempting  to  reduce  the  fee.  Due  to  the  manipulation  of  the  costs  and  expenses  of  the 
program,  the  true  costs  of  the  program  were  understated.  In  ignoring  the  true  program  costs, 
the  Administration  acted  contrary  to  the  enabling  legislation  which  specifically  stated  that  the 
"fee  charged  for  such  inspections  shall  be  sufficient  to  offset  fully  the  costs  of  administration 
and  implementation  of  said  inspection  program..." 

2.  Tinkering  with  the  inspection  fee  nearly  scuttled  the  I&M  program. 

Massachusetts  was  one  of  the  states  which  sought  to  substitute  the  US  Environmental 
Protection  Agency's  (EPA)  preference  for  a  so-called  centralized  test-only  inspection  program 
with  a  decentralized  system  operated  by  privately  owned  auto  repair  and  motor  vehicle  service 
stations.  Nevertheless,  the  share  of  the  automobile  inspection  fee  distributed  to  those  auto 
repair  stations  functioning  as  state  inspection  sites  for  automobiles  -  predominantly  small 
businesses  -  was  purposely  depressed.  Memoranda  and  analysis  by  the  Executive  Office  of 
Administration  and  Finance,  reviewed  by  the  HPAO  Bureau,  demonstrate  the 
Administration's  recognition  that  the  state's  auto  repair  industry  would  oppose  the  low  fee 
allotment.  Despite  this  awareness,  the  Administration  proceeded  to  implement  the  artificially 
low  fee  and  severely  misjudged  the  industry  response  in  scope  and  effect.  Consequently,  late 
into  the  I&M  implementation  phase,  sufficient  numbers  of  auto  repair  stations  refused  to 
participate  in  the  I&M  inspection  program.  By  mid- July  1999,  two  and  a  half  months  before 
implementation,  less  than  half  of  the  necessary  applicants  had  expressed  an  interest  in 
participating  in  the  program.  Thus,  an  unnecessary  brinkmanship  was  created  between  the 
Commonwealth  and  the  auto  repair  industry.  The  program  nearly  collapsed  and  bad  feelings 
resulted.  The  Administration  was  forced  to  provide  increased  shares  of  the  I&M  fee  income 
to  the  auto  repair  industry/state  inspection  sites  and  the  network  contractor.  This  adjustment 
made  the  already  artificially  low  fee  more  insufficient  and  less  able  to  adequately  cover  the 
Commonwealth's  costs  of  the  program.  Responses  to  the  HPAO  Bureau  indicate  that  the 
Administration  plans  to  petition  the  Legislature  to  amend  the  enabling  legislation  by 
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eliminating  the  requirement  to  provide  a  portion  of  the  I&M  fee  income  to  the  Highway  Fund 
and  to  shift  fringe  benefit  costs  from  the  Motor  Vehicle  Inspection  Trust  Fund  to  the  General 
Fund. 

3.  The  artificially  low  fee  requires  an  additional  subsidy.  This  subsidy  hides  the  true 
cost  of  the  I&M  program.  The  subsidy  request  violates  the  provisions  and  authorization  of  the 
I&M  program  as  passed  by  the  General  Court.  Costs  to  the  Commonwealth,  provided  for  in 
the  enabling  legislation,  must  be  shifted  to  other  state  accounts.  The  upward  adjustment  of 
the  auto  inspection  fee  was  used  to  cover  the  costs  of  the  vendors  -  the  auto  repair/state 
inspection  stations  and  the  network  contractor.  The  Commonwealth's  costs  were  not 
addressed  in  the  adjustment.  See  Finding  2. 

The  fee  is  set  for  two  years,  according  to  the  current  enabling  statute.  If  further 
problems  and  additional  expenses  occur  within  the  I&M  program,  the  Administration  will  be 
forced  to  continually  request  additional  monies  for  the  next  two  years. 

4.  The  waiver  provisions  for  motor  vehicles  failing  the  emissions  component  of  the 
I&M  program  are  difficult  to  understand,  and  in  some  cases,  incomprehensible.  The 

Bureau  finds  the  waiver  provisions  likely  to  provoke  further  disenchantment  with  the 
program.  The  regulations  filed  to  administer  the  I&M  program  contain  a  sliding  scale  waiver 
provision  based  on  the  age  of  the  vehicle.  The  waiver  process  includes  an  application 
procedure  based  upon  compliance  with  a  lengthy  and  complicated  series  of  conditions  as  well 
as  an  inspection  of  the  repairs  made  to  the  motor  vehicle  seeking  the  waiver  by  the  Registry  of 
Motor  Vehicles.  These  conditions  appear  very  difficult  to  both  understand  and  comply  with. 
An  example  of  the  incomprehensibility  of  the  waiver  provisions  to  the  average  motorist  is  in 
310  CMR  60.02,  Section  1 1C,  number  2  of  the  waiver  certificate  requirement,  which  states 
that  "an  emissions  waiver  certificate  shall  be  granted  if  (among  other  conditions):  'emissions 
levels  are  less  than  five  times  the  standard  for  each  pollutant  tested  during  the  first  two  years 
after  the  start  of  the  motor  vehicle  inspection  and  maintenance  program  and  less  than  three 
times  the  standard  for  each  pollutant  tested  after  that'"  Additionally,  Section  1 1C,  number  3 
states,  "|T]he  vehicle's  emissions  continue  to  meet  standards  for  pollutants  that  met  the 


standards  at  the  most  recent  initial  inspection."  See  pages  15,  22  and  Appendix  4.  See  also 
the  Massachusetts  Cars  are  Getting  Older  section  of  this  report. 

5.  Inadequate  fee  provisions  hampered  state  inspection  station  recruitment. 

The  anxiety  created  by  the  lack  of  preparation  on  the  day  the  program  was  launched  (1 
October  1999)  puts  additional  stress  upon  the  network  contractor.  In  written  responses  to 
inquiry  by  HPAO,  the  DEP  claimed  that  250-300  stations  were  offering  enhanced  I&M 
inspections  on  the  day  of  implementation.  This  was  from  a  necessary  1200  stations  required 
to  adequately  operate  the  I&M  program.  This  claim  was  subsequently  downgraded  by  the 
RMV,  which  placed  the  number  of  state  inspection  stations  offering  the  I&M  inspection  at 
200  by  the  implementation  date. 

Another  critical  feature  of  the  program  jeopardized  by  the  Administration  is  the  ability 
of  the  network  contractor  to  work  with  the  service  stations.  Prior  to  the  implementation  of  the 
program,  inspection  stations  complained  to  the  Bureau  of  caustic  and  excessively  demanding 
treatment  from  the  network  contractor.  At  the  same  time,  as  implementation  approached, 
stations  that  had  signed  up  for  the  program  claimed  they  were  unable  to  obtain  any 
information  from  the  network  contractor.  The  "Evaluation  Report  on  Responses  to  the  RFR 
for  a  Network  Contractor"  indicated  that  the  network  contractor  chosen  by  means  of  the  RFR 
had  significant  "sensitivity"  to  the  station  owners.  Delay,  miscalculation,  and  now  hasty, 
unprepared  implementation  has  jeopardized  that  relationship  between  the  network  contractor 
and  the  independent  inspection  stations. 

6.  Damaged  Public  Perception.  The  revolt  of  the  auto  repair/inspection  stations  and  the 
consequent  negative  media  coverage  unnecessarily  damaged  the  public  perception  of    ; 
Massachusetts'  enhanced  I&M  program.  Thus,  the  desire  to  have  the  motoring  public 
recognize  the  program  as  "one  of  the  lowest  charges  in  the  nation  for  a  program  of  this  type" 
was  transformed  into  a  program  that  the  public  perceived  to  be  double  the  cost  with  probable 
dire  consequences  for  many,  particularly  older,  motor  vehicles.  Nationally,  and  in 
Massachusetts,  the  motor  vehicle  fleet  is  increasing  in  age.  (See  Appendix  2.)  Motorists 
rushed  to  inspection  stations  to  delay  the  effects  of  the  program,  thereby  damaging  the 
enhanced  I&M  program  credibility.  If  the  calculations  attributed  to  the  DEP  are  correct, 


higher  rates  of  failure  and  potentially  unforeseen  repair  costs  for  owners  of  older  automobiles 
may  further  damage  the  public's  perception  of  the  program.  (See  Appendix  2  and  section  of 
this  report  entitled:  "Massachusetts  Cars  Are  Getting  Older,"  p.  14.) 

7.         Massachusetts  compliance  with  the  Clean  Air  Act  Amendments  of  1990  is 
essential.  Therefore,  oversight  of  the  operation  and  effective  public  communication  is 
imperative  to  maintain  the  integrity  of  the  program.  As  noted  in  the  "Evaluation  Report  on 
Responses  to  the  RFR  for  a  Network  Contractor"  document,  the  ability  to  communicate  the 
reasons  and  benefits  of  this  program  is  a  critical  feature  of  the  program.  However,  the 
Commonwealth  is  constrained  in  its  ability  to  bolster  any  unanticipated  problems  in  the 
program  due  to  diminished  financial  resources  brought  about  by  the  artificially  low  fee. 


Recommendations 

1.  Redirect  the  public  focus  to  program  values  and  benefits.  The  focus  of  the 
program  should  be  directed  away  from  a  concentration  on  the  lowest  possible  (and  artificial) 
fee  of  the  Massachusetts  enhanced  I&M  program  and  re-focused  toward  general  health 
benefits,  long-range  benefits  to  motorists,  and  the  efficient  operation  and  beneficial  results 
obtained  by  inspections,  both  safety  and  emissions.  Both  motorists  and  the  general  public 
should  receive  value  for  their  time  and  money,  through  a  safe  and  non-polluting  vehicle;  as 
well  as  through  health  benefits  from  a  clean  environment.  The  public  confidence  in  the 
program  must  be  maintained.  In  its  procurement  documents  the  multi-agency  procurement 
management  team  that  selected  the  network  contractor  noted  that  one  respondent  advocated  a 
working  partnership  with  organizations  such  as  the  American  Lung  Association  to  aid  public 
embrace  of  the  enhanced  I&M  program.  These  types  of  relationships  should  be  encouraged. 

2.  Public  education  and  communication  is  necessary.  Innovative  by-products  and 
support  may  be  helpful.  The  public  education  aspect  of  this  complicated  program  should  be 
emphasized.  For  example,  by  definition  and  condition,  older  vehicles  are  more  likely  to  fail 
the  enhanced  I&M  inspection  program.  This  should  be  explained.  Additional  remedies 
should  be  developed.  Also,  some  vocational  educational  institutions  have  indicated  an 
interest  in  training  technicians  to  repair  the  increasingly  sophisticated  motor  vehicles.  This 
aspect  of  the  program  may  well  offer  new  job  opportunities  to  Massachusetts. 

Public  support  will  also  require  understanding.  The  so-called  "clean  screening", 
which  will  exempt  certain  makes  and  models  of  automobiles  from  emissions  testing  has 
potentially  disastrous  political  consequences.  Careful  consideration  and  explanation  of  this 
aspect  of  the  program  is  essential;  otherwise,  misunderstanding  may  produce  political 
upheaval  and  jeopardize  public  confidence  and  acceptance  of  the  program. 

3.  Limit  subsidy.  Any  subsidy  necessary  to  salvage  the  program  should  be  a  one-time 
appropriation.  The  next  fee  adjustment  should  adequately  provide  for  all  costs  to  the 
Commonwealth  and  the  vendors. 


Clean  Air  Background 

"In  retrospect,  1997  likely  won't  be  seen  as  a  good  year  for  the  internal  combustion 
engine."2  So  opined  Ward's  AUTO  WORLD,  an  automobile  industry  trade  publication, 
regarding  environmental  changes  and  auto  emissions  regulations.  The  threat  to  the  internal 
combustion  engine,  the  main  source  of  power  for  the  automobile,  was  the  Environmental 
Protection  Agency's  (EPA)  "new  standards  for  particulate  and  ozone  emissions."  The  trade 
periodical  did  concede  that  the  exact  effect  upon  the  automobile  was  unknown.  That  was 
because  the  particulate  and  ozone  standard  are  not  directed  at  "specific  sources"  of  pollution.3 
Rather,  the  efforts  to  control  and  contain  emissions  are  intended  to  regulate  a  variety  of 
pollution  sources  in  geographic  regions.  Pollution  sources  are  industrial  as  well  as 
automotive,  the  auto  industry  trade  journal  reported.  The  specific  means  to  achieving  an  air 
pollution  abatement  was  the  concern  of  the  automobile  trade  journal;  the  general  goal  of  clean 
air  was  not  doubted. 

Similar  to  the  auto  manufacturing  industry's  concerns,  the  auto  repair  industry  in 
Massachusetts  unequivocally  expressed  its  support  for  clean  air  at  each  I&M  program  public 
hearing  held  across  the  state  in  late  April,  1999.  However,  the  chasm  between  support  for  the 
idea  of  clean  air  and  endorsement  of  the  reality  of  the  new  I&M  program's  implementation 
costs  and  logistics  was  quite  wide.  The  section  of  this  report  titled  "Public  Hearings"  recounts 
the  Bureau's  observation  of  the  hearing  process.  That  section  begins  on  page  24. 

The  observations  of  the  local  automobile  trade  and  the  national  automobile  trade 
journal  neatly  summarize  the  issues  involved  in  Massachusetts'  recently  inaugurated  I&M 
program.  Nevertheless,  the  Massachusetts'  I&M  program  is  a  necessary  and  legal  response  to 
the  1990  Clean  Air  Act  Amendments  (CAAA/1990)  passed  by  Congress  during  the  Bush 
Administration.  One  of  the  primary  intentions  of  the  law,  and  its  earlier  predecessors,  was 
that  regions  with  significant  air  pollution  throughout  the  United  States,  and  specifically  the 
individual  states  themselves,  are  required  to  contain  various  sources  of  pollution. 
Automobiles  are  significant  sources  of  pollution,  as  Ward's  magazine  anxiously  opined 
Massachusetts  is  required  to  contain  the  noxious  emissions  caused  by  motor  vehicles 
registered  within  its  licensing  authority.  To  achieve  compliance,  the  federal  government 
provided  that  states  without  an  appropriate  I&M  program  would  have  their  receipt  of  federal 
highway  funds  suspended. 
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To  determine  states'  pollution  levels,  the  air  and  its  quality  in  these  states  is  appraised 
using  scientific  sampling  and  mathematical  methods.  The  results  of  the  sample  and  survey 
are  used  to  determine  whether  geographic  areas,  states,  and  regions  within  the  states  are  either 
complying  with  or  not  attaining  clean  air  standards,  known  as  National  Ambient  Air  Quality 
Standards  (NAAQS).  Massachusetts  is  a  non-attainment  area.  Its  air  pollution  level  is 
serious.  A  significant  part  of  that  pollution  emanates  from  the  emissions  of  the  almost  5 
million  automobiles  registered  in  Massachusetts.  The  state  DEP  estimates  that  about  one 
quarter  of  its  ozone  pollution  can  be  reduced  by  an  effective  I&M  program.4  Other  sources  of 
air  pollution  include  industrial  emissions.  In  fact,  when  Massachusetts  was  under  a  "sanction 
clock"  from  EPA  regarding  its  lack  of  an  approved  I&M  plan,  one  penalty  was  a  so-called 
"two-for-one  offset."  This  was  a  reference  to  environmental  jargon  which  required  the 
containment  of  industrial  emissions  in  lieu  of  an  acceptable  auto  inspection  program.  This 
offset  penalty  would  have  required  DEP  to  institute  a  new  permitting  requirement  on  any  new 
industry  in  the  Commonwealth  to  eliminate  twice  the  amount  of  toxins  that  the  industry 
planned  to  emit.  This  offset,  itself  a  sanction,  had  the  effect  of  all  but  eliminating  new 
industrial  construction  and  the  consequent  employment  opportunities.5 

Although  Massachusetts  has  a  "serious"  air  quality  situation,  there  are  sections  of  the 
country  which  have  greater  problems.  Earlier  this  year,  the  Taubman  Center  for  State  and 
Local  Government  at  Harvard  University  issued  a  report  that  it  conducted  for  both  the  US 
Environmental  Protection  Agency  and  the  Federal  Highway  Administration.  Both  of  these 
agencies  have  roles  in  the  CAAA/1990.  The  report  was  titled  "Linking  Transportation  and 
Air  Quality  Planning"  and  it  examined  transportation  and  air  quality  in  1 5  "non-attainment 
areas."  Boston  was  one  of  the  "non-attainment  areas."  Another  area  with  a  far  more  serious 
air  quality  and  automobile  congestion  problem  was  the  high-growth  urban  area  of  Atlanta, 
Georgia.  At  about  the  time  that  Massachusetts'  executive  agencies  were  conducting  public 
hearings  on  the  I&M  program,  The  Journal  and  Constitution,  the  metropolitan  daily 
newspaper  for  Atlanta,  ran  a  prominent,  front  page  series  on  urban  automotive  congestion, 
urban  and  sub-urban  sprawl,  and  air  pollution.6  Because  of  automobile-related  congestion  and 
consequent  pollution,  Atlanta  had  to  delay,  postpone,  or  scale  back  some  of  its  transportation 
projects  due  to  its  inability  to  meet  air  quality  standards.  Discord  between  the  EPA,  the  FHA, 
and  the  state  and  local  officials  in  Atlanta  reached  such  a  level  that  the  White  House  had  to 


intervene  and  mediate  the  situation.7  Partly  in  response  to  dissension  regarding  Atlanta-area 
transportation,  development,  and  air  quality  issues,  the  Governor  of  Georgia  received 
legislative  authority  earlier  this  year  to  create  a  new  transportation  authority  to  combat  both 
municipal  sprawl  and  pollution.  The  new  agency  is  known  as  the  Georgia  Regional 
Transportation  Authority  (GRTA),  and  it  gives  the  Governor  almost  absolute  control  and  veto 
power  over  all  transportation  projects  in  the  Greater  Atlanta  municipal  area.  At  the  extreme, 
the  Atlanta  example  indicates  how  serious  and  costly,  as  well  as  politically  difficult,  non- 
attainment  of  air  quality  standards  can  be  for  municipalities  and  states.8 

Massachusetts  l&M 

The  state  I&M  program  was  authorized  by  the  Massachusetts  General  Court  with  the 
passage  ofChapter  210  of  the  Acts  of  1997.  (Attached  as  Appendix  3.)  The  intent  of  this 
legislation  was  to  create  an  automobile  inspection  program  which  would  conform  to  the 
directives  of  the  EPA  and  CAAA/1990.  The  initiative  for  this  legislation  was  also  encouraged 
by  the  federal  highway  economic  sanctions  that  the  EPA  can  request  of  the  Federal  Highway 
Administration  and  the  US  Department  of  Transportation  if  states  refuse  to  conform.  Thus, 
and  as  Administration  and  Finance  documents  indicate,  the  existing  and  potential  financial 
penalties  Massachusetts  risked  without  an  approved  I&M  plan  were  enormous. 
Transportation  projects  across  the  state  were  in  jeopardy. 

Under  Chapter  210  of  the  Acts  of  1997,  the  Department  of  Environmental  Protection, 
the  Registry  of  Motor  Vehicles  and  the  Executive  Office  of  Administration  and  Finance  were 
authorized  to  develop  and  implement  an  I&M  program.  That  program's  emissions  inspection 
component  was  to  be  implemented  after  1  July  1998.9 

As  the  A&F  memorandum  dated  19  January  1998  indicated,  the  program  was  delayed 
three  times  while  Massachusetts  developed  its  state  implementation  plan  (SIP).  The  SIP  is  a 
state's  plan  of  action  to  ensure  that  the  National  Ambient  Air  Quality  Standards  (NAAQS)  are 
met.  Massachusetts  submits  its  SIP  to  the  EPA  for  approval. 
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Automobiles  and  l&M 

One  of  the  greatest  national  inducements  to  economic  development  was  the 
automobile.  Its  beneficial  effect  upon  the  twentieth  century  is  inestimable.  However,  the 
wide-scale  use  of  motor  vehicles  which  spawned  new  industries  and  increased  development 
unfortunately  also  contributed  to  pollution,  congestion,  and  municipal  sprawl.  Reducing 
pollution  from  internal  combustion  engines  is  one  means  that  states  can  comply  with  the 
CAAA/1990. 

In  proposing  an  inspection  and  maintenance  program  for  automobiles,  the  EPA  was 
clear.  It  wanted  to  get  motor  vehicles  to  emit  as  few  pollutants  as  possible.  The  EPA 
intended  to  pursue  what  it  termed  a  "three-point  strategy"  to  reduce  air  emissions:  (1)  cleaner 
cars,  (2)  cleaner  fuels,  and  (3)  achieving  emissions  containment  in  automobiles  through 
appropriate  maintenance.  "The  concept  behind  I/M  is  to  ensure  that  cars  are  properly 
maintained  in  customer  use."  The  EPA  also  opined  that  30  percent  or  less  of  the  automobiles 
were  causing  the  majority  of  the  pollution.  The  agency  further  stated,  "It  is  rarely  obvious 
which  cars  [are  the  major  polluters  since]  emissions  themselves  may  not  be  noticeable  and 
emissions  control  malfunctions  do  not  necessarily  affect  vehicle  driveability."  Catching  these 
polluting  vehicles  would  be  achieved  by  an  I&M  program  and  would  result  in  a  28  percent 
reduction  in  vehicle  emissions  which  would  be  within  the  goal  of  a  24  percent  reduction  in 
"the  most  seriously  polluted  cities"  by  the  year  2000.  This  one  quarter  reduction  in  overall 
emissions  was  required  by  the  CAAA/1990.  In  the  case  of  older  motor  vehicles,  the  EPA  was 
critical  of  the  ability  of  the  idle  emissions  testing  to  determine  which  vehicles  pollute.  This 
test  (the  former  Massachusetts  inspection,  for  example)  was  appropriate  for  only  the  "pre- 
1981  carbureted,  non-computerized  cars."  As  cars  became  more  electronically  sophisticated, 
more  sophisticated  testing  was  necessary.  The  EPA  was  also  critical  of  inspection 
enforcement  and  automobile  diagnostic  and  repair  training  and  education  for  the  more 
electronically  sophisticated  automobiles  (post-1981).10 

In  its  discussion  of  the  program  in  the  Federal  Register,  the  EPA  acknowledged  that 
repairs  to  newer  model  motor  vehicles  would  be  less  likely.  If  necessary,  however,  newer  car 
repairs  would  be  less  financially  onerous  because  of  the  ability  to  recover  at  least  a  portion  of 
the  necessary  repairs  under  the  vehicle's  warranty  provisions.  Nevertheless,  the  agency 


11 


acknowledged  that  required  emissions  equipment  repairs  "may,  however,  pose  a  greater 
hardship  on  owners  of  older  vehicles."11 

There  has  been  some  verbal  opposition  to  the  new  emissions  test,  particularly 
regarding  the  inequity  between  newer  and  older  automobiles.  If  the  estimated  rates  of  failure 
prove  accurate  or  greater  than  estimated,  this  may  be  an  additional  threat  to  the  viability  of  the 
I&M  program.  Older  automobiles,  particularly  poorly  maintained  motor  vehicles,  are 
potentially  greater  sources  of  pollution  and  the  targets  of  the  I&M  program,  according  to  EPA 
documents,  the  I&M  program  literature,  and  various  environmental  resources,  educational 
literature,  and  websites. 

The  Commonwealth  has  an  aging  automobile  fleet,  as  does  the  United  States  in 
general.  This  aging  fleet  is  the  segment  of  the  automobile  population  most  likely  to  fail. 
Since  older  cars  comprise  the  bulk  of  Massachusetts  automobiles,  a  high  failure  rate  and 
expensive  repairs  would  certainly  jeopardize  the  enhanced  inspection  and  maintenance 
program.  If  this  situation  occurs,  the  value  of  having  one  of  the  lowest  fees  for  I&M 
inspection  in  the  country  is  limited  if  not  redundant.  Public  support  for  the  I&M  programs  as 
a  means  to  achieve  cleaner  air  is  recognized  as  vital  by  both  federal  and  state  agencies,  and 
other  interested  parties.  Excessive  failures  due  to  emissions  problems  and  the  consequent 
expense  to  repair  failed  vehicles  will  create  political  controversy  and  a  potentially  adverse 
view  of  the  Massachusetts  I&M  program.  Political  controversy  doomed  Maine's  I&M 
program.  The  loss  of  public  support  for  Maine's  inspection  and  maintenance  program  made 
the  Maine  inspection  program  one  of  the  fundamental  issues  of  the  1994  gubernatorial 
elections  there.  After  the  election,  the  program  was  repealed,  the  Maine  network 
administrator  (a  vendor)  was  bankrupted,  and  the  state  environmental  department  was 
demoralized,  according  to  Maine  officials  contacted  by  the  Bureau.  For  further  discussion  of 
the  Maine  I&M  program  see  attached  state-by-state  summaries  of  enhanced  inspection  and 
maintenance  programs  in  the  other  New  England  states  in  Appendix  1. 

In  addition  to  the  implementation  of  the  I&M  program,  the  average  age  of  the 
Massachusetts  automobile  fleet  as  well  as  the  geographic  distribution  of  automobiles  and  their 
average  age  was  also  a  concern  of  the  Committee.  For  this  reason,  the  Bureau  sought 
information  on  the  national  and  the  Massachusetts  motor  vehicle  fleet. 
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Vehicles  Nationwide  Are  Older 

In  1997,  the  national  on-the-road  motor  vehicle  population  exceeded  200  million  for 
the  first  time.  That  is  double  the  record-breaking  100  million  motor  vehicles  on  the  road  in 
1971.  In  addition,  the  age  of  cars  on  the  road  is  increasing.  The  median  age  of  operating 
automobiles  in  the  United  States  in  1997  was  8.1  years  old,  while  the  median  age  of  trucks 
was  7.8  years  old,  according  to  the  most  recent  available  national  statistical  sampling.12  In 
1970,  the  median  age  of  cars  was  4.9  years  old,  while  the  median  age  of  trucks  in  1970  was 
5.9  years  old.  Also,  in  1970  the  number  of  new  vehicles  registered  was  10,178,000.  Of  that 
number,  82.4  percent  were  cars  and  only  17.6  percent  were  trucks.  By  1997,  new  vehicle 
registrations  numbered  15,416,000  but  the  percentage  of  trucks  making  up  that  vehicle 
population  was  nearly  equal  to  cars.  Of  the  1997  new  motor  vehicle  registrations,  cars 
comprised  53.3  percent,  while  trucks  made  up  46.7  percent.  The  percentage  of  trucks  in  the 
new  vehicle  registration  figures  has  been  steadily  increasing  since  1970.13 

For  local  and  comparative  purposes,  the  Bureau  inquired  of  the  Registry  of  Motor 
Vehicles  Statistics  Section  regarding  the  age  of  Massachusetts  active  motor  vehicle 
registrations.  As  of  August,  1999  there  were  4,278,133  passenger  vehicles.  Of  that  passenger 
vehicle  population,  3,160,071,  or  almost  74%,  are  older  than  model  year  1995;  while 
1,714,871,  or  40%,  are  older  than  model  year  1988;  and  Massachusetts  registered  passenger 
vehicles  older  than  model  year  1983  number  1,148,  875,  or  more  than  25  percent  of  the  total 
vehicle  fleet.  This  last  age  category  of  vehicle  is  exempt  from  the  Massachusetts  enhanced 
I&M  program  for  emissions  inspection,  but  not  from  the  safety  inspection.  The  Registry  does 
not  maintain  data  specific  to  the  so-called  sport  utility  vehicles,  or  SUVs,  nor  does  it  maintain 
any  data  specific  to  four-wheel  or  all-wheel  drive  vehicles. 

Another  provision  of  the  law  enabling  the  implementation  of  the  enhanced  I&M  is  the 
geographic  distribution  of  inspections.  The  Bureau  was  also  interested  in  the  geographic 
distribution  of  the  motor  vehicle  fleet  and  its  age.  The  Bureau  requested  the  registered  vehicle 
age  in  each  of  the  state's  cities  and  towns.  In  Massachusetts,  monthly  automobile  registration 
statistics  are  kept  by  the  Registry  of  Motor  Vehicles.  These  statistics  are  tallied  by  city  and 
town  and  represent  an  average  age.  This  is  attached  as  Appendix  2. 
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Massachusetts  Cars  are  Getting  Older 

The  average  age  of  the  registered  automobile  in  Massachusetts  is  increasing.  These 
older  vehicles  are  more  likely  to  emit  pollutants  and  less  likely  to  be  covered  by  warranty 
provisions  for  emission  equipment  repairs.  The  current  average  age  of  a  motor  vehicle  in 
Massachusetts  is  7.7  years.  Six  years  ago,  when  the  statistic  was  first  compiled,  the  average 
age  of  a  motor  vehicle  was  6.7  years  of  age.14 

The  state's  oldest  vehicles  are  registered  on  the  islands  of  Nantucket  and  Martha's 
Vineyard.  The  average  age  of  vehicles  on  Nantucket  is  10.33  years  of  age,  while  the  six 
towns  on  the  island  of  Martha's  Vineyard  had  registered  automobiles  whose  ages  were:  Oak 
Bluffs  (1 1.07),  Tisbury  (10.15),  Chilmark  (1 1.76),  Aquinnah  (Gay  Head)  (1 1.78),  West 
Tisbury  (1 1.04),  and  Edgartown  (10.28).  The  town  and  island  of  Gosnold,  which  with 
Martha's  Vineyard  comprises  Dukes  County,  has  an  average  registered  automobile  age  of 
8.75.  However,  the  total  number  of  all  categories  of  automobiles  registered  in  the  town  of 
Gosnold  is  only  75  vehicles,  and  half  of  these  are  classified  as  light  trucks.  The  total  motor 
vehicle  population  on  Martha's  Vineyard  is  21,645,  while  the  vehicle  population  of  Nantucket 
is  13,941  motor  vehicles. 

On  the  Massachusetts  mainland,  the  majority  of  the  state's  oldest  vehicles  are  located 
primarily  in  urban  areas,  although  some  rural  areas  have  vehicle  populations  well  in  excess  of 
the  state  average  (7.7).  The  average  age  of  registered  motor  vehicles  in  cities,  for  example, 
are:  Boston  (7.59),  Chicopee  (8.77),  Fall  River  (8.75),  Holyoke  (9.83),  Lawrence  (9.90), 
Lowell  (8.76),  New  Bedford  (9.01),  Pittsfield  (7.92),  Springfield  (9.84),  Taunton  (8.16),  and 
Worcester  (7.97).  Newton  is  the  Massachusetts  city  with  the  newest  average  motor  vehicles 
(6.61). 

Although  the  cities  have  older  cars  than  the  state  average,  some  rural  and  outlying 
areas  of  Massachusetts  also  have  registered  vehicles  much  older  than  the  state  average.  For 
example,  abutting  both  the  New  York  and  Connecticut  state  borders,  the  town  of  Mount 
Washington  in  Berkshire  County  has  an  average  registered  motor  vehicle  age  of  10.95.  The 
town  of  Florida  in  Berkshire  County  has  an  average  motor  vehicle  age  of  9.52  years;  the  town 
of  Huntington  in  Hampshire  County  has  a  registered  motor  vehicle  average  age  of  9.47  years; 
in  Barnstable  County  on  Cape  Cod  the  town  of  Provincetown's  average  registered  vehicle  age 
is  9.5 1  years;  in  Hampden  County,  the  town  of  Russell  has  an  average  registered  vehicle  age 
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of  9.64,  and  the  town  of  Granville  bordering  Connecticut  has  an  average  registered  motor 
vehicle  age  of  10.10;  in  Franklin  County,  near  the  Vermont  border,  the  town  of  Hawley's 
average  registered  vehicle  age  is  10.05,  while  the  town  of  Wendell's  average  registered  motor 
vehicle  age  is  10.04. 

Some,  although  not  all,  of  the  older  motor  vehicle  populations  of  many  of  these 
outlying  or  rural  areas  are  small.  In  Mount  Washington,  Berkshire  County,  for  example, 
where  the  average  registered  motor  vehicle  age  is  10.95,  there  are  only  208  registered  motor 
vehicles.  These  registered  vehicles  include  105  automobiles  and  68  trucks.  The  remainder  of 
the  vehicles  consist  of  heavy  trucks  (5),  motorcycles  (8),  luxury  cars  (19),  trailers  (16),  and  an 
"other"  category  which  has  six  (6)  registrations.  The  motor  vehicle  population  of  the  town  of 
Florida  is  775,  while  the  town  of  Granville's  motor  vehicle  population  is  1773.  However, 
Provincetown,  at  the  tip  of  Cape  Cod,  has  3958  registered  vehicles,  the  bulk  of  which  is 
comprised  of  2297  automobiles  and  1276  light  trucks. 

The  cities  are  areas  of  large  and  older  motor  vehicle  concentrations.  For  example, 
Boston  has  an  average  motor  vehicle  age  of  7.59  years  old  and  a  total  motor  vehicle 
population  of  327,570.  Boston's  average  motor  vehicle  age  is  just  under  the  state  average 
age.  Many  other  Massachusetts  cities,  however,  have  vehicle  populations  much  older  than  the 
state's  average  age;  for  example,  as  of  the  end  of  July  1999,  the  city  of  Holyoke  had  an 
average  motor  vehicle  age  of  9.83  years  and  had  25,754  registered  vehicles;  in  Springfield  the 
average  motor  vehicle  age  was  9.84  years  and  the  city  had  a  total  vehicle  population  of 
100,275;  Lawrence  had  an  average  motor  vehicle  age  of  9.90  and  a  total  registered  motor 
vehicle  population  of  37,870;  and  in  New  Bedford  the  average  age  of  the  registered  motor 
vehicle  was  9.01  years  and  the  total  motor  vehicle  population  was  57,953. 

The  overriding  intent  of  the  Clean  Air  Act  in  regard  to  motor  vehicles  was  to  keep  the 
older  vehicles  well  maintained  and  thereby  prevent  excessive  emissions  into  the  atmosphere. 
In  promulgating  the  program,  the  EPA  observed  that  the  cost  waivers  (amounts  above  which 
cars  requiring  emissions-related  repairs  are  forgiven  the  repair)  were  made  to  ensure  that 
"poorly  maintained  vehicles  that  pollute,  no  matter  how  old,  should  be  required,  at  a 
minimum,  to  meet  the  standards  applicable  to  them  when  they  were  manufactured.  If  repairs 
are  needed  they  should  be  made."15 
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Newer  vehicles  by  definition  stand  a  greater  chance  at  meeting  the  emissions 
standards.  In  addition,  those  vehicles  requiring  emissions  repairs  may  also  still  be  reimbursed 
under  the  vehicles'  warranty  provisions.  However,  if  the  aging  of  the  Massachusetts  motor 
vehicle  fleet  continues,  the  state  will  have  older,  rather  than  newer,  vehicles.  It  is  worthwhile 
to  note  that  in  Massachusetts  1,714,871  registered  motor  vehicles,  or  40  percent  of  the  fleet, 
are  older  than  model  year  1988. 

Communities  with  newer  registered  motor  vehicles  include:  Needham  in  Norfolk 
County  where  the  average  age  of  the  registered  motor  vehicles  is  6.34  years,  and  also  in 
Norfolk  County,  the  town  of  Canton,  where  the  average  age  of  a  registered  motor  vehicle  is 
6.42  years.  Needham  has  24,458  motor  vehicles  including  17,217  automobiles,  5,420  light 
trucks,  and  3,193  luxury  motor  vehicles,  while  Canton  has  19,085  registered  motor  vehicles 
including  12,643  automobiles,  4,503  light  trucks,  and  2,014  luxury  vehicles.  In  Worcester 
County,  the  town  of  Southborough  has  an  average  registered  motor  vehicle  age  of  6.65  years, 
and  the  town  of  Sturbridge's  average  registered  motor  vehicle  age  is  7.15.  The  town  of  Acton 
in  Middlesex  County  has  an  average  registered  motor  vehicle  age  of  6.52  years.  In  Hampden 
County,  the  town  of  Longmeadow  with  9,876  registered  automobiles  and  2,586  light  trucks 
has  an  average  registered  motor  vehicle  age  of  6.97  years,  while  the  town  of  Wilbraham  has 
an  average  registered  motor  vehicle  age  of  7.37  years.  In  Berkshire  County  the  town  of 
Dalton  with  6,062  registered  vehicles  has  an  average  motor  vehicle  age  of  7.49  years.  In 
Bristol  County,  the  town  of  North  Attleborough  with  23,471  registered  motor  vehicles  the 
average  age  is  7.36  years. 

At  the  extremes  the  Massachusetts  community  with  the  newest  motor  vehicles  on 
average  is  Sharon  with  an  average  age  of  6.30  years.  The  community  with  the  oldest  average 
registered  motor  vehicles  is  Aquinnah  (Gay  Head)  with  1 1.78  average  years  of  age  of  their 
motor  vehicles. 

In  addition  to  the  cost  of  the  inspection  and  maintenance  test  fee,  motor  vehicle 
owners  will  be  subject  to  repair  costs  if  their  vehicles  fail  to  pass.  If  the  failure  rate  is  high 
and  the  consequent  repairs  are  costly,  maintaining  the  integrity  of  the  test  while  retaining 
public  confidence  will  require  oversight  One  area  that  the  Administration  trimmed  in  order 
to  create  a  low  fee  was  the  cost  of  fringe  benefits  to  state  employees  involved  with  the  I&M 
program.  If  failures  are  as  high  as  predicted,  additional  operations  and  oversight  personnel 
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may  be  required.  The  EPA,  in  explaining  the  I&M  program,  and  in  advocating  for  a 
centralized  system  of  inspection,  complained  about  lax  oversight  in  decentralized  systems,  or 
test  and  repair  systems  which  is  what  the  Massachusetts  I&M  program  is.  The  inspection 
stations  and  auto  repair  industry  expressed  similar  concerns.  If  more  personnel  are  required  to 
police  the  program,  costs  will  rise.  Consequently,  it  may  be  that  amounts  estimated  to  operate 
the  program  and  to  provide  fringe  benefit  costs  (from  a  subsidy)  are  minimum  estimates  and 
appropriate  only  if  the  program  runs  without  a  problem.  The  fee  is  set  for  two  years, 
according  to  the  enabling  statute.  It  is  already  stretched  to  the  limit  by  the  miscalculation  of 
the  Administration  regarding  the  recruitment  of  inspection  stations.  Thus,  since  the  fee 
cannot  be  adjusted,  the  Administration  may  have  to  request  further  funds  if  additional 
oversight  becomes  necessary. 

The  I&M  Fee 

The  fee  for  motor  vehicle  inspections  is  artificially  low.  In  its  zeal  to  trim  the  program 
costs,  the  Administration  ignored  certain  expenses  that  were  specified  in  the  enabling 
legislation  as  payable  from  the  I&M  program's  fee  income.  In  addition,  it  purposely  kept  the 
state  share  of  the  I&M  fee  low.  Now,  after  a  less  than  adequate  implementation  following 
two  years  of  delayed  program  development,  the  Administration  intends  to  request  a  subsidy 
for  these  certain  program  expenses.16 

The  required  subsidy  was  estimated  in  documents  provided  to  the  Bureau,  to  consist  of 
fringe  benefits  for  program  employees.  Also,  the  Administration  would  like  to  eliminate  "the 
obligation  for  the  inspection  fee  to  provide  revenue  to  the  highway  fund."  Both  of  these 
responsibilities  were  specifically  provided  for  in  the  legislation  passed  by  the  General  Court 
in  November  of  1997. 

A  "memo  to  file"  dated  23  September  1998  and  provided  by  the  Executive  Office  of 
Administration  and  Finance  to  the  HPAO  Bureau  attributes  the  employee  fringe  benefit  cost 
to  represent  between  17  and  23  cents  of  the  state's  share  of  the  I&M  motor  vehicle  inspection 
fee.  The  Highway  Fund  obligation  was  set  at  $5.7  million  by  Chapter  210  of  the  Acts  of 
1997.  The  A&F  "memo  to  file"  estimates  that  obligation  to  represent  $1.36  of  the  I&M  fee. 
Under  I&M,  the  state's  total  share  of  the  fee  is  $2.70.  The  "memo  to  file"  terms  both  of  these 
items  as  "potential  fee  savings."  Chapter  210  of  the  Acts  of  1997,  the  state  I&M  enabling 
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legislation,  specified  that  these  were  mandatory  costs  to  the  program.  That  statute  did  not 
allow  the  Administration  to  arbitrarily  ignore  these  obligations.  See  Appendix  3,  Chapter 
210,  sec.2. 

Six  months  later,  in  a  15  March  1999  memo,  A&F  increased  its  estimated  fee  share  of 
the  $5.7  million  dollar  Highway  Fund  obligation  as  representing  $1.60  of  the  state's  portion 
of  the  I&M  fee.  The  memo  indicated  that  the  employee  fringe  costs  represented  19  cents  of 
the  fee.  Another  portion  of  the  fee  -  to  "pay  for  non-federal  programs  with  appropriation"  - 
was  estimated  at  24  cents  per  test.  The  memo  indicated  these  expenses  would  require 
"significant  state  subsidy  and  legislative  action."  The  total  expenses  including  the  relief  from 
the  Highway  Fund  obligation  were  estimated  at  $7.5  million.  This  subsidy  request  allows  the 
Administration  to  continue  to  take  credit  for  the  artificially  low  fee,  while  hiding  the  actual 
expenses  in  a  charge  against  the  General  Fund. 

Fee  Tinkering  Nearly  Scuttled  Program 

The  enhanced  inspection  and  maintenance  (I&M)  fee  dominated  much  of  the 
Administration's  planning  for  the  program.  The  administration  was  concerned  with  both  the 
fee  amount  and  the  appropriate  distribution  of  income  derived  from  that  I&M  fee,  documents 
obtained  by  the  HPAO  Bureau  from  the  Executive  Office  of  Administration  and  Finance 
(A&F)  indicate.  The  apparent  tinkering  with  the  distribution  of  the  fee  and  attempts  to  hold 
down  the  inspection  station  portion  of  the  fee  income  nearly  scuttled  the  program. 

The  legislation  authorizing  implementation  of  a  revised  automobile  inspection 
program  -  Chapter  210  of  the  Acts  of  1997  -  requires  that  the  fee  produce  sufficient  revenue 
to  support  the  enhanced  inspection  and  maintenance  program  without  additional 
appropriation.  That  Chapter,  with  an  emergency  preamble  which  made  it  immediately 
effective  upon  the  Governor's  signature,  was  approved  on  28  November  1997. 

In  its  inspection  of  A&F  documents  regarding  the  I&M  fee,  the  HPAO  Bureau  has 
identified  several  critical  moments  regarding  the  fee  settlement 

As  early  as  January,  1998,  the  topic  of  fee  proceeds  was  raised  in  an  internal 
Administration  and  Finance  memorandum  to  the  Secretary  and  an  Administration  manager. 
Two  of  the  six  enumerated  issues  for  discussion  regarding  the  inspection  and  maintenance 
program  were  related  to  the  fee.  The  memo  also  contained  a  separate  section  detailing  the  fee 
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structure  and  six  fee  "options."  The  first  issue  was  the  "likely  RFR  (Request  for  Response) 
and  the  resultant  inspection  fee."  The  sixth  issue  item  asked,  "What  steps  should  we  take  to 
ensure  a  reasonable  inspection  fee?"  The  section  of  the  memo  regarding  the  fee  noted  that 
theoretically  the  Administration  and  Finance  Secretariat  was  responsible  for  establishing  the 
entire  fee.  However,  the  RFR  award  would  have  the  practical  effect  of  establishing  the  share 
of  the  fee  for  the  network  contractor,  so  A&F's  responsibility  would  be  only  to  determine  the 
inspection/repair  station  share  and  the  state  share.  The  A&F  memorandum  estimated  that  the 
fee  for  the  new  I&M  program  would  be  $25  based  on  Department  of  Environmental 
Protection  estimates.  This  fee  amount  included  an  increase  of  $2.38  in  fee  revenue  share  for 
inspection  station  owners  and  an  increase  of  $1.36  for  the  state's  share. 

The  memorandum  stated  that  other  DEP  estimates  of  the  new  program  included  the 
need  for  1200  inspection  stations  and  that  the  plan  called  for  an  implementation  date  of  May 
1999  or  "5  months  prior  to  the  24  month  EPA  sanction  clock  expiration."  The  EPA  "sanction 
clock"  is  a  reference  to  potential  penalties  to  Massachusetts  if  an  approved  I&M  plan  was  not 
implemented.  These  penalties  included  halting  the  state's  access  to  federal  highway  funds. 
DEP  also  estimated  that  3  to  4  times  more  motor  vehicles  will  fail  the  new  inspection 
program,  according  to  the  A&F  memo. 

This  memorandum  stated  that  because  it  "took  time  to  develop  a  new  implementation 
plan,  we  have  delayed  the  implementation  of  the  (I&M)  program  three  times."  The  "new 
implementation  plan"  refers  to  the  documentation  developed  by  the  state  which  outlines 
programs  and  plans  to  reduce  air  pollution.  This  documentation  is  required  by  the  Clean  Air 
Act  and  known  as  the  State  Implementation  Plan  (SIP). 

The  January  1998  memorandum  closed  with  six  options,  all  of  which  were  directly  or 
indirectly  related  to  the  fee  and  ways  to  either  reduce  it,  or  to  reduce  the  program  expenditures 
dependent  upon  the  fee. 

In  the  fall  of  1998,  A&F  produced  and  addressed  to  the  "FILE"  a  draft  memorandum 
whose  subject  was  "I&M  Fee  Reductions."  The  memo  indicated  that  A&F  was  then 
considering  an  I&M  fee  in  the  range  of  $19.50  -  $22.50.  The  memo  is  annotated  and  consists 
of  a  series  of  fee  reduction  measures  which  include  diluting  the  state  share  of  the  fee  from  the 
$2.50  amount  garnered  under  the  older  safety  and  limited  emissions  (tail  pipe  probe) 
inspection  to  $  1 .25  for  the  more  elaborate  I&M  inspection.  The  memo,  dated  23  September 
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1998,  noted  that  "DEP  and  RMV  will  maintain  that  this  funding  level  is  insufficient  to 
manage  the  expanded  program."  The  memo  also  acknowledged  the  potential  for  a  lack  of 
station  participation  "without  a  firm  per  station  share"  of  the  fee.  The  memo  indicated  that  the 
I&M  tests  were  scheduled  to  begin  1  May  1999  and  that  an  inability  to  meet  that  target  date 
might  draw  EPA  sanctions  including  a  "2  for  1  offset  penalty  and  loss  of  federal  highway 
fund  (sic)".  The  offset  penalty  was  a  reference  to  stringent  industrial  permitting  which  the 
memo  noted  would  bring  economic  development  to  a  halt  since  "no  new  business  would  seek 
a  permit  here  [in  Massachusetts]."  At  least  one  state  had  provoked  the  EPA,  for  the  memo 
closed  noting  that  "EPA  has  sent  notice  of  intent  to  issue  punishment  to  NJ  and  ?". 

The  next  critical  moment  for  the  I&M  fee  seems  to  be  mid-March  1999.  A  fee  had 
been  agreed  upon  and  complaints  from  the  auto  repair/inspection  station  industry  were 
expected,  according  to  an  A&F  memo  dated  15  March  1999.  The  memorandum  also  forecast 
that:  "To  reach  this  fee  requires  significant  state  subsidy  and  legislative  action."  The 
legislation  that  authorized  the  development  and  implementation  of  the  program  specified  that 
the  program  fee  must  totally  finance  the  I&M  program.  This  language  in  the  A&F  memo 
indicates  that  A&F  chose  to  arbitrarily  disregard  certain  aspects  and  obligations  of  Chapter 
210  of  the  Acts  of  1997.  Based  upon  an  annotation  on  the  memo,  the  I&M  fee  was  set  at  $23. 

This  mid-March  memorandum  to  the  A&F  Secretary  and  some  others  stated  that  by  19 
March,  a  Friday,  "...the  state  must  issue  to  (the  network  contractor)... a  draft  dollar  amount  for 
the  share  of  the  inspection  fee  to  be  retained  by  stations  performing  inspections."  The 
network  contractor  needed  the  fee  information  to  use  for  inspection  station  recruitment.  The 
fee,  which  was  comprised  of  components  totaled  $22.60  per  vehicle.  The  memo  broke  down 
the  fee  as:  $4.90  to  the  contractor,  57  cents  to  the  DEP,  $1.42  to  the  RMV,  and  $15.66  to  the 
stations.  "It  will  be  public  by  Friday...DEP  feels  that  the  $15.66  is  the  lowest  possible  fee  for 
which  stations  would  still  agree  to  participate.  The  stations  would  like  $25  per  test,  which 
means  a  fee  of  roughly  $35."  How  this  information  was  gathered,  or  why  only  the  DEP 
opinion  was  sought  rather  than  joint  DEP  and  RMV  estimates  of  auto  repair  reactions  was  not 
indicated.  There  was  also  some  concern  expressed  by  the  memo's  author  that  even  with  the 
inspection  stations  increased  fee  allotment  the  labor  and  fixed  costs  of  the  new  emissions 
program  would  reduce  the  "labor  rate  equivalent"  of  the  stations.  Thus,  although  the  fee  and 
the  inspection  station  allotment  was  rising,  the  stations  were  actually  getting  less. 

20 


Nonetheless,  the  memorandum  declared,  "This  will  be  the  lowest  fee  in  the  country  for 
this  type  of  program." 

In  anticipation  of  complaints,  the  memorandum  of  15  March  1999  outlined  six  options 
with  differing  components  for  inspection  station  allotments  and  a  higher  fee.  The  highest  fee 
contemplated  was  a  biennial  charge  of  $35.  However,  this  higher  fee  was  a  cost  to  the 
motorist  every  two  years  rather  than  an  annual  charge.  This  higher  fee  with  a  reduced 
frequency  for  inspections  would  boost  the  inspection  share  to  $22  per  motor  vehicle  inspected 
and  increase  the  "labor  rate  equivalent"  to  $57  per  hour,  the  memo  indicated.  The  memo  had 
earlier  estimated  that  the  new  program  would  decrease  the  labor  rate  equivalent  to  $48  despite 
a  higher  inspection  station  allotment.  The  memo  defined  "labor  rate  equivalent"  as  the 
"amount  of  fee  remaining  to  pay  labor  costs  after  fixed  costs  are  subtracted,  expressed  in 
dollars  per  hour." 

The  Biennial  Option 

The  final  page  of  the  15  March  (1999)  memorandum  outlined  a  series  of  options  for  a 
biennial  inspection  program  to  replace  the  statutorily  stipulated  annual  program.  Chapter  210 
of  the  Acts  of  1997  specified  an  annual  program.  The  memo  recognized  that  the 
implementation  of  the  program  made  a  biennial  system  impossible  for  1999.  However,  the 
memo  author  recommended  that  a  biennial  system  be  prepared  and  presented  to  the 
Legislature  "over  the  next  year."  The  first  two  benefits  from  this  legislative  proposal  for  a 
biennial  system  was  a  further  reduction  of  the  fee  "to  the  equivalent  of  $20/year  -  that  is,  $40 
per  biennial  inspection"  This  action,  if  accepted,  "will  allow  the  governor  to  claim  a 
reduction  in  the  cost  to  the  motorist."  However,  since  the  Administration  planned  to  ask  the 
Legislature  not  just  for  a  biennial  inspection  schedule  but  also  a  "significant  state  subsidy", 
the  use  of  the  word  "claim"  was  appropriate,  for  the  costs  would  be  disguised  and  hidden,  not 
at  all  reduced.  Rhode  Island  plans  to  implement  a  biennial  I&M.  See  Appendix  1. 

The  memo  claimed  broad-based  benefits  and  support  for  the  biennial  inspection 
program.  The  two  operating  and  oversight  agencies  (DEP  and  RMV)  supported  the  biennial 
system  and  the  memo  referenced  an  "e-mail"  from  the  Registrar  regarding  his  advocacy  of  the 
biennial  inspection.  In  addition,  the  memo  indicated  that  motorists  "will  experience  a 
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substantial  increase  in  convenience,"  and  inspection  stations  would  see  their  monthly  labor 
rate  increased  "to  a  level  comparable  to  their  rate  under  the  existing  program." 

Program  Subsidy  Necessary 

The  mid-March  1999  A&F  memo  also  discussed  the  "need  to  file  a  legislative  package 
to  support  our  proposed  fee.  Recall  that  the  statute  creating  the  state  emissions  program 
requires  that  the  fee  support  the  full  cost  of  the  program."  In  discussing  the  component  parts 
of  the  fee,  the  memorandum  specifically  indicated  that  as  constructed  the  fee  of  $23  would 
require  "significant  state  subsidy  and  legislative  action."  In  addition  to  the  fee,  the  total 
amount  of  subsidy  necessary  to  keep  the  program  solvent  would  include:  $5.6  million 
(estimated  at  $1.60  per  test)  directed  from  the  Highway  Fund  (per  Chapter  210  of  the  Acts  of 
1997  which  specified  $5.7  million)  to  the  Inspections  Trust  Fund;  $1.1  million  (estimated  at 
24  cents  per  test)  to  pay  for  non-federal  programs  with  appropriation;  and  $800,000  in  fringe 
costs  (estimated  at  19  cents  per  test)  which  could  be  absorbed  by  the  "General  Fund." 

Other  issues  were  also  identified  in  the  memo.  These  included  the  so-called 
"dedicated  bay"  requirement.  The  "dedicated  bay"  referred  to  a  situation  where  each 
inspection  garage  was  required  to  set  aside  a  section  of  the  garage  -  a  bay  -  to  solely  operate 
the  new  equipment,  the  dynamometers.  The  dynamometers  were  to  be  issued  through  the 
network  contractor  to  the  inspection  stations.  The  memo  indicated  that  a  dedicated  bay  solely 
for  inspections  was  not  necessary  (Utah  has  a  similar  program  and  does  not  require  dedicated 
bays,  the  memo  stated),  a  dedicated  bay  requirement  may  hamper  stations  ("probably  a  lot  in 
Western  Mass.")  and  discourage  them  from  participating  in  the  program. 

Also  of  concern  was  the  acceptance  of  the  fee  amount  and  the  potential  resistance  by 
the  auto  repair  stations  that  would  be  the  sites  for  I&M  inspections.  The  station  share  of  the 
fee  would  be  public  by  19  March  1999  and  the  memo  urged  announcing  the  total  fee  although 
*this  will  limit  our  ability  to  negotiate  with  the  station  owners  if  necessary." 

The  program  was  announced,  and  in  late  April,  1999  the  three  executive  agencies 
embarked  upon  a  statewide  public  hearing  process.  Refer  to  the  section  of  this  report  on  the 
statewide  public  hearings  on  page  24. 

On  27  May  1999  a  joint  memorandum  was  issued  by  the  Registry  of  Motor  Vehicles 
and  the  Department  of  Environmental  Protection.  The  subject  was  "Changes  to  the 
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regulations  for  the  new  I&M  Program."  The  memo  addressed  five  items  to  "Businesses 
considering  participation  in  the  new  I&M  Program."  Those  items  were:  Fee,  All  Wheel 
Drives,  Challenge  Tests,  Waivers,  and  Enforcement.  Regarding  the  fee  the  memo  stated, 
"The  fee  was  set  as  proposed  at  $23  with  $15.66  kept  by  the  station."  The  station's  allotment 
was  also  protected  "if  the  law  is  changed  to  require  safety  inspections  once  every  two  years." 

The  following  day,  responding  to  a  request  from  a  joint  legislative  committee,  the 
I&M  Steering  Committee  stated  that  as  of  Sunday,  23  May  1999,  1492  station  representatives 
had  attended  seminars  which  yielded  1358  requests  for  the  I&M  contractor  to  perform  site 
assessments.  Five  hundred  thirty-one  site  assessments  had  been  done  by  that  date.  The  memo 
also  stated  that,  "Stations  which  received  their  site  assessments  after  June  2  will  have  5  days 
from  the  day  the  site  assessment  is  completed  to  return  the  contract  and  still  get  a  guaranteed 
workstation." 

But  these  claims  were  more  bravado  than  fact.  Across  the  state  the  repair  stations 
were  resisting  and  refusing  to  participate. 

By  14  July  1999  less  than  half  of  the  required  stations  (1200)  had  signed  contracts  to 
participate  in  the  program.  The  fee  at  that  point  remained  at  $23.  The  following  week  the  fee 
was  under  discussion  between  station  owners  and  the  Commonwealth  and  by  week's  end  the 
fee  and  the  station  allotment  had  been  increased.  The  fee  was  upwardly  adjusted  to  $29  and 
the  station  owners  contracting  to  perform  enhanced  I&M  inspections  received  a  $5  increase. 
Also,  the  cost  of  the  equipment  lease  to  be  borne  by  station  owners  was  reduced  35  percent 
with  the  Commonwealth  allotting  a  larger  share  of  the  fee  to  the  network  contractor  to  cover 
the  lease  costs  of  the  dynamometer.  Stations  were  also  allowed  easier  secession  from  the 
program  with  modest  penalties. 

However,  the  miscalculation  and  the  protracted  negotiations  took  time;  with  only  60 
days  until  the  projected  start  of  the  program  only  half  the  required  stations  had  signed 
contracts.  In  addition,  not  just  inspection  station  numbers  were  essential  to  the  program's 
success,  as  the  appropriate  geographic  mixture  of  inspection  stations  was  required  to 
accommodate  what  the  Administration  referred  to  as  "motorist  convenience";  that  is,  the 
ability  of  a  motor  vehicle  owner  to  obtain  an  inspection  close  to  that  motorist's  home  or  work. 

Adding  to  the  obstacles  besetting  the  program,  the  media  began  to  trumpet  the 
negative  aspects  of  the  program:  that  the  cost  was  increasing  and  more  cars  would  fail.  Two 
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months  prior  to  implementation  the  administration  had  managed  itself  into  a  difficult  and 
trying  situation. 

The  Network  Contractor 

A  19  January  1998  A&F  memorandum  detailed  a  proposed  request  for  responses 
(RFR)  for  a  "new  auto  emissions  and  safety  program"  that  the  Department  of  Environmental 
Protection  wanted  to  issue  at  the  end  of  January,  1998.  Other  documents  reviewed  by  the 
Bureau  indicate  that  the  referenced  "request  for  responses"  was  announced  on  13  February 
1998  and  "posted"  on  Comm-PASS  on  24  February  1998.  The  deadline  for  responses  was  27 
April  1998  at  2  p.m.  Several  potential  vendors  and  interested  parties  made  inquiries  regarding 
the  RFR,  but  only  two  responses  were  received  from  contractors  interested  in  becoming  the 
"network  contractor"  and  operating  the  enhanced  inspection  and  emissions  program.  A 
procurement  management  team  (PMT)  and  certain  advisors  to  the  PMT  reviewed  the 
applications  of  the  two  network  vendor  candidates.  A  network  contractor  was  selected  from 
the  two  respondents  on  29  June  1998. 

The  Bureau  did  not  evaluate  the  Network  Contractor  or  the  procurement  process.  It 
did,  however,  review  the  procurement  documents  as  they  were  posted  on  the  DEP  website.  In 
this  review  the  Bureau  noted  that  one  of  the  criterion  (#4)  that  provided  an  edge  to  the  vendor 
chosen  as  the  Network  Contractor  was  the  vendor's  "greater  attention  to  the  needs  of  the 
stations"  and  the  fact  that  the  vendor  had  "recruited  stations,  trained  inspectors,  managed  the 
distribution  an  maintenance  of  equipment,  and  overseen  equipment  vendors...."  A  similar 
evaluation  of  the  network  contractor  was  made  in  Criterion  #8  when  the  PMT  noted  that  the 
award  winner  "is  also  more  likely  to  be  a  good  partner  with  the  inspection  stations  based  on 
its  experience  and  sensitivity  to  the  stations'  concerns."  Nonetheless,  as  demonstrated  in  the 
earlier  discussion  of  the  fee  development  for  this  program,  A&F  purposely  undercut  the 
station's  share  of  the  fee  in  order  to  keep  that  fee  artificially  low.  At  the  time  A&F  decided  to 
suppress  the  inspection  stations'  share,  it  acknowledged  that  these  potential  (and  essential) 
I&M  participants  would  be  dissatisfied  with  their  fee  share.  That  decision  directly  caused  the 
brinkmanship  which  nearly  scuttled  the  program.  The  Bureau  finds  that  this  fee  allotment 
action  and  repair  station  reaction  has  unnecessarily  damaged  the  network  contractor  and 
inspection  station  relationship.17 
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Public  Hearings 

In  the  process  of  its  examination  the  Bureau  attended  five  of  the  seven  public  hearings 
conducted  by  A&F,  RMV,  and  DEP  regarding  the  program  implementation  and  inspection 
fee.  Those  hearings  were  held  in  Boston,  on  Monday,  26  April;  Fall  River  on  Tuesday,  27 
April;  Pittsfield  on  Wednesday,  28  April;  Lowell  on  Wednesday,  28  April;  and  Bourne  on 
Thursday,  29  April.  Due  to  scheduling  conflicts,  the  Bureau  was  unable  to  attend  the  hearings 
in  Worcester  on  27  April,  and  in  Springfield  on  29  April.  At  the  hearings  the  Bureau 
attended,  conducted  under  the  requirements  of  Chapter  30  A,  a  series  of  speakers  gave 
testimony.  Most  of  the  hearing  witnesses  represented  automobile  garage,  repair,  and/or 
service  stations.  Most  of  these  witnesses  were,  at  the  time  of  their  testimony,  state  inspection 
stations  (although  not  all).  Most  of  the  witnesses  prefaced  their  remarks  by  declaring  in  favor 
of  clean  air,  and  subsequently  indicated  that  certain  aspects  of  the  proposal  for  the  enhanced 
Inspection  and  Maintenance  Program  (I&M)  program  were  unfair  to  station  owners  and 
would  discourage  their  participation.  The  primary  obstacle  was  the  fee;  particularly  the  share 
allotted  to  the  station  owners  for  conducting  inspections.  All  station  owners  favored  a  higher 
fee  than  the  suggested  $23.  Some  proposed  a  fixed  fee  while  others  wanted  the  ability  to  set 
the  fee  themselves  -  a  so-called  "market  rate"  fee.  The  ability  of  a  station  to  set  the  fee 
charged  the  motorist  for  an  auto  inspection  is  allowed  in  some  New  England  states.  Similar  to 
the  Massachusetts  system,  New  Hampshire  and  Vermont  have  an  automobile  inspection 
program  operated  by  private  garage  owners.  Unlike  Massachusetts,  these  northern  New 
England  state  inspection  stations  buy  the  stickers  from  the  state  and  set  their  own  price  for  an 
inspection.  See  Appendix  1. 

The  hearing  officer  at  all  hearings  advised  the  hearing  attendants  that  the  fee  was 
proposed  at  $23  and  that  the  component  allotments  were:  $15.66  to  the  inspection  stations, 
$4.85  to  the  network  contractor,  and  $2.49  to  the  Commonwealth. 

Other  auto  repair  and  inspection  station  concerns  included:  the  cost  to  lease  the 
equipment,  prohibitive  charges  for  leaving  the  program,  an  auto  trade  industry  group's  request 
for  public  documents  regarding  the  fee  which,  their  representatives  claimed,  had  not  been 
honored,  and  motorist  irritation  and  inconvenience  often  expressed  as  an  extra  cost-of-doing 
business.  Also,  at  the  Boston  hearing,  held  in  the  350  seat  Gardner  Auditorium  at  the 
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Massachusetts  State  House,  complaints  regarding  the  network  contractor's  recruitment 
seminars  were  made.  The  gist  of  the  complaint  was  that  the  public  hearing  and  public 
comment  period  ended  before  the  last  of  the  network  contractor  seminars  were  held.  This 
made  station  owners  less  able  to  evaluate  their  potential  participation  in  the  program.  The 
network  contractor,  a  kind  of  I&M  general  contractor  or  prime  vendor,  will  operate  the  I&M 
program  for  the  Commonwealth.  This  complaint  was  acted  upon,  and  the  public  comment 
period  was  slightly  extended. 

At  the  Fall  River  hearing  the  complaints  about  the  program  were  similar  to  those 
expressed  in  Boston.  The  objections  primarily  regarded  the  insufficiency  of  the  station 
owners'  share  of  the  fee.  There  were  fewer  than  50  attendees  and  only  8  persons  offered 
testimony.  Each  witness  stated  that  the  station's  fee  portion  was  too  low.  The  hearing  officer 
indicated  that  if  "compelling  evidence"  was  presented  in  writing  during  the  public  comment 
period,  the  Executive  Office  of  Administration  and  Finance  would  "reconsider  the  $23  fee." 
The  hearing  lasted  only  45  minutes. 

Only  13  individuals  attended  the  hearing  at  Pittsfield.  Formally,  the  hearing  lasted 
only  15  minutes  and  two  members  of  the  audience  made  statements.  The  first  witness 
testified  that  "he  had  been  told"  that  the  fee  was  not  high  enough  and  he  would  go  out  of 
business.  The  second  witness  operated  a  state  inspection  station  that  conducted  an  average  of 
100  inspections  each  week  (safety  inspection  with  limited  emissions  component)  and  he  was 
concerned  about  the  length  of  time  to  conduct  the  proposed  enhanced  emissions  test.  The 
hearing  officer  responded  by  offering  an  overview  of  the  program.  The  hearing  adjourned 
after  15  minutes  and  the  hearing  officer  conducted  an  informal  question  and  answer  session 
for  90  more  minutes.  Most  of  the  questions  involved  the  fee,  the  cost  of  leasing  the 
equipment,  the  station's  ability  to  use  the  dynamometer  independent  of  safety  and  emissions 
inspections,  and  training  plans.  The  leasing  arrangement  was  a  seven-year  irrevocable 
contract,  according  to  the  hearing  officer.  One  question  regarding  the  selection  of  the 
contractor  arose  and  the  hearing  officer  indicated  that  the  Commonwealth  conducted  a 
competitive  procurement  and  the  network  contractor  won  "hands  down." 

The  hearing  officer  also  noted  that  DEP  and  the  RMV  were  very  interested  in  any 
comments  on  "non-disengaging"  four-wheel-drive  vehicles.  These  are  the  so-called  "all 
wheel  drive"  vehicles.  The  four-wheel-drive  dynamometers  were  very  expensive  and  an 
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alternative  inspection  process  was  under  consideration  for  these  kinds  of  vehicles  or  a  blanket 
exemption  may  be  issued,  according  to  the  hearing  officer  conducting  the  Pittsfield  hearing. 

The  Lowell  hearing  was  dominated  by  an  organized  trade  industry  group  who  opposed 
the  low  station  fee  share  and  several  other  aspects  of  the  program,  including  the  cost  and 
duration  of  the  dynamometer  lease. 

The  hearing  at  Bourne  was  attended  by  approximately  35  persons.  As  was  true  at 
other  hearings,  the  insufficient  fee  income  was  the  principal  complaint.  One  large  chain 
automotive  repair  facility  that  conducted  inspections  was  concerned  about  the  inability  of 
operating  a  hydraulic  lift  in  the  "bay"  used  to  inspect  automobiles  with  the  dynamometer. 
This  individual  claimed  lifts  and  dynamometers  were  incompatible  in  the  same  bay.  The 
Bureau  notes  that  A&F  documents  indicate  this  was  recognized  as  a  problem.  However,  A&F 
documents  indicate  that  that  agency  believed  that  the  lift  and  the  dynamometer  were  able  to 
operate  together  in  the  same  bay.  The  chain  auto  repair  witness  (the  chain  was  in  the  tire 
business)  believed  the  dynamometer  and  the  lift  were  incompatible.  The  chain  did  not  intend 
to  participate,  the  chain  representative  said. 

Unlike  the  other  hearings  observed  by  the  Bureau,  some  of  the  Bourne  commentators 
were  angry.  One  claimed  that  the  fee  share  to  the  inspection  station  owners  "represented  a  net 
raise  of  60  cents"  and  the  station  was  required  to  lease  or  buy  an  expensive  machine.  "Sixty 
cents  and  a  $40,000  machine"  was  not  a  fair  deal,  one  witness  said.  Another  witness  believed 
that  the  fee  and  cost  of  the  inspection  was  realistically  expressed  at  $50  or  $60  dollars  rather 
than  at  the  state's  suggested  fee  of  $23.  This  high  fee  was  an  expression  of  what  the  witness 
believed  were  the  station  owners  true  costs.  The  hearing  officer  advised  the  participants  to 
"educate  A&F  on  the  consequences  of  the  $23  fee"  and  to  "clearly  delineate  all  their  true 
costs."  One  witness  complained  that  the  network  contractor  seminar  was  to  be  held  a  week 
after  the  hearing  and  only  several  days  before  the  close  of  the  commentary  period  (this  was 
also  true  in  Pittsfield).  That,  the  witness  felt,  was  unfair  and  made  it  difficult  to  assess  the 
"true  cost"  Another  station  owner  was  more  blunt:  "The  state  has  been  working  on  this  deal 
for  five  years  and  we  get  three  days  to  evaluate  it?"  This  last  comment  provoked  the  crowd  to 
cheer. 

At  the  conclusion  of  the  week  of  hearings  it  was  evident  to  the  Bureau  that  there  was 
resistance  to  the  fee  and  a  substantial  lack  of  information  about  the  program.  This  lack  of 
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information  was  particularly  and  disturbingly  apparent  among  those  station  owners  who 
identified  themselves  as  currently  conducting  state  auto  inspections.  Some  hearing  officers 
attempted  to  sell  the  program  to  participants  making  participation  appear  to  be  limited, 
exclusive,  and  a  competitive  advantage.  The  program  was  limited  to  1200  contractor- 
provided  machines  and  these  would  be  distributed  on  a  county  by  county  basis  to  assure  an 
appropriate  geographic  representation  of  inspection  facilities,  a  hearing  officer  told  attendees. 
Berkshire  County,  for  example,  was  scheduled  to  have  136  machines  available.  Once  that 
number  had  been  assigned,  interested  participants  had  to  get  on  a  waiting  list  or  buy  their  own 
machines.  Other  hearing  officers  advised  participants  to  file  "compelling  information" 
regarding  the  actual  costs  the  stations  foresaw  (and  could  document). 

The  Bureau  also  inspected  the  public  comment  files.  Some  stations  filed 
documentation  regarding  the  anticipated  costs. 

Other  New  England  States  -  An  Appendix 

As  a  means  of  comparison,  the  Bureau  inquired  into  the  enhanced  inspection  and 
maintenance  programs  of  other  New  England  states.  The  United  States  Environmental 
Protection  Agency  favored  a  state-operated,  test-only  inspection  and  maintenance  program 
and  attempted  to  impose  this  on  all  states  that  are  required  to  curtail  and  contain  automobile 
emissions.  Only  Connecticut  has  such  a  so-called  centralized  system  of  state-operated 
(vendor  run)  test-only  inspection  centers.  However,  these  centers  have  been  in  operation  for 
almost  IS  years.  Maine  implemented  an  enhanced  inspection  and  maintenance  program  in 
July  1994,  suspended  it  in  September  of  that  year,  and  repealed  the  entire  program  in  April 
1995.  The  Maine  enhanced  I&M  program  was  extremely  unpopular  and  became  a  theme  of 
the  1994  state  gubernatorial  campaign.  The  cancellation  of  the  program  created  both 
demoralization  and  bitterness  in  Maine's  state  environmental  department  when  the  program 
was  first  abandoned  and  then  canceled.  Another  smaller  scale  program  is  currently  underway, 
according  to  interviews  the  Bureau  conducted.  Rhode  Island  is  scheduled  to  implement  an 
enhanced  I&M  program  similar  to  Massachusetts  in  early  2000.  Vermont  and  New 
Hampshire  have  modified  emissions  control  programs  for  automobiles.  Vermont  recently 
advised  the  Bureau  that  it  was  experiencing  some  difficulty  with  its  program. 
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The  Bureau  prepared  summaries  of  auto  emissions  activities  in  the  five  other  New 
England  states.  These  are  attached  as  Appendix  1. 

Massachusetts  Registered  Motor  Vehicles  -  Schedule  of 

Motor  Vehicle  Age 

As  noted  earlier,  the  age  of  motor  vehicles  nationwide  is  increasing.  Massachusetts 
vehicles  average  almost  eight  years  of  age.  A  schedule  of  registered  motor  vehicles  in  all 
Massachusetts  cities  and  towns  is  attached  as  Appendix  2.  This  schedule  also  indicates  the 
location  of  registered  motor  vehicles  in  Massachusetts.  This  dispersion  of  the  motor  vehicle 
population  also  has  a  bearing  on  the  geographic  location  state  enhanced  I&M  program 
inspection  stations. 

Agency  Comments 

The  DEP,  the  RMV,  and  A&F  were  afforded  the  courtesy  to  review  this  report  prior  to 
its  release.  Committee  and  Bureau  policy  allows  agencies  the  opportunity  to  submit  written 
comments.  Commentary  by  the  Registrar  of  Motor  Vehicles  is  attached  immediately 
following  the  Endnotes  on  page  30.  The  Bureau  met  with  the  DEP  and  the  RMV  at  their 
request  prior  to  the  release  of  this  report. 
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Daniel  A.  Grabauskas  Mail: 

Registrar  P.O.  Box  199100 

Boston,  MA  021 19-9100 

November  10,  1999 

James  Tansey,  Director 

Commonwealth  of  Massachusetts 

House  of  Representatives 

House  Post  Audit  and  Oversight  Bureau 

State  House,  Room  146 

Boston,  MA  02133-1053 

RE:      Preliminary  Report:  Enhanced  Inspection  &  Maintenance  (I&M)  Program 

Dear  Mr.  Tansey: 

I  have  received  and  reviewed  the  copy  of  the  House  Post  Audit  and  Oversight  Committee's 
Preliminary  Report:  Enhanced  Inspection  &  M*"ntftnanee  fl&Ml  Program.  As  an  initial  matter  I  want 
to  thank  you  for  extending  to  me  the  courtesy  of  a  review  of  the  report  before  it  is  made  public. 

Following  my  review  of  the  report,  I  have  found  no  significant  areas  of  the  report  that  require  my 
comments  or  requests  for  corrections  or  modifications.  I  will,  however,  address  two  areas  of  the 
report  for  clarification  and  for  purposes  of  updating  you. 

1.  The  contract  between  the  Commonwealth  of  Massachusetts,  through  the  Registry  of 
Motor  Vehicles  and  the  Department  of  Environmental  Protection,  and  Keating  Technologies, 
Inc.,  the  network  contractor,  includes  a  significantPublic  Communications  component  and 
plan.  The  terms  of  that  component  and  plan  call  for  significant  public  communications 
efforts  directed  toward  educating  the  public  as  to  the  clean  air  and  health  benefits  that  are 
a  direct  result  of  the  I&M  Program.  Thus,  Finding  #7  as  found  on  page  6  and  -f 
Recommendations  #1  and  #2  as  are  either  being  addressed  or  will  be  addressed  in  accordance 
with  the  terms  of  the  Public  Communications  provisions  of  the  contract.  In  the  event  that 
your  review  of  that  contract  results  in  the  conclusion  that  there  is  more  to  be  accomplished 
in  this  regard,  please  don't  hesitate  to  let  me  know  and  I  will  ensure  that  any  missing  pieces 
in  the  public  communications  realm  are  addressed. 

2.  The  Commonwealth,  through  the  Registry  of  Motor  Vehicles  and  the  Department  of 
Environmental  Protection,  have  taken  steps  to  address  the  concerns  raised  by  the  report 
relative  to  the  lack  of  responsiveness  and  sensitivity  to  station  owners  by  Keating 


Technologies,  Inc,  the  network  contractor.  Concerns  about  the  network  contractor's 
responsiveness  to  station  issues  had  been  communicated  to  the  agencies  through  a  number 
of  sources.  A  meeting  was  held  with  Keating  in  late  September,  and  Keating  agreed  to 
implement  steps  to  address  these  shortcomings,  including  providing  sufficient  resources  to 
ensure  that  all  calls  to  Keating  by  stations  were  returned  within  one  day.  The  agencies 
will  continue  to  monitor  Keating' s  responsiveness  to  station  issues  and  concerns. 

The  Registry  of  Motor  Vehicles  continues  to  use  its  best  efforts,  in  cooperation  with  the  Department 
of  Environmental  Protection,  to  provide  an  enhanced  emissions  and  safety  inspection  network  that 
is  both  consumer  friendly  and  convenient.  Your  report  has  identified  some  important  public 
communications  issues  and  station  communications  issues  that  need  to  be  addressed,  and  the  agencies 
either  have  or  will  direct  the  network  contractor  to  do  so. 

Please  don't  hesitate  to  contact  me  in  the  event  that  you  have  any  questions  or  comments. 


DAG/rmh 

cc:        Director  of  Vehicle  Services 


lankf  tl  Grabauskas 
jgistrar 


Appendix  1 


Motor  Vehicle  Inspection  Programs 
in  the  New  England  States 


MASSACHUSETTS  HOUSE  OF  REPRESENTATIVES 
Post  Audit  and  Oversight  Bureau 

NEW  ENGLAND  MOTOR  VEHICLE  INSPECTION  AND 

MAINTENANCE  PROGRAMS 


Highlights: 

♦  Connecticut's  I&M  program  has  been  operational  since  January  1,  1998. 

♦  Connecticut  is  in  the  final  stages  of  providing  documentation  of  its  fully  operational 
I&M  program  to  the  EPA  for  final  approval. 

♦  Connecticut  tried  to  start  an  enhanced  auto  I&M  program  implemented  by  January  1 , 
1995;  obstacles  intervened,  vendor  contract  re-negotiated. 

♦  Connecticut  is  the  only  New  England  state  with  a  centralized  I&M  plan,  a  wholly  vendor- 
operated  program  for  "test-only"  inspections. 

♦  Connecticut  has  approximately  2.2  million  automobiles. 

♦  1.3  million  Connecticut  automobiles  are  older  than  1981  model  year. 

♦  No  vehicles  are  exempted  from  inspection;  Trucks  are  tested  separately. 

♦  Pre- 1981  vehicles  inspected  annually;  newer  vehicles  biennial  inspections. 

♦  Inspection  fee  is  $10  annual;  $20  biennial 

Implementation 

Although  Connecticut  planned  to  have  an  enhanced  auto  inspection  and  maintenance 
(I&M)  program  implemented  by  January  1,  1995,  the  contract  with  the  vendor  was  amended 
and  a  new  implementation  date  was  set  for  January  1, 1998.  The  enhanced  I&M  program  is 
not  yet  fully  approved  by  the  EPA,  but  Connecticut  believes  that  its  program  has  been 
compliant  since  January  1,  1998,  and  is  now  in  the  final  stages  of  providing  documentation  to 
the  EPA  for  final  approval.  The  network  vendor  for  Connecticut's  I&M  plan  is  a 
Connecticut-based  company.  This  company  bought  Maine's  vendor  when  that  vendor 
became  insolvent.  (See  HPAO  Bureau  analysis  on  Maine's  I&M  plan.) 


Only  New  England  State  with  a  Centralized  I&M  Plan 

Connecticut  has  a  centralized  I&M  plan;  that  is,  it  relies  on  a  vendor  to  operate  test- 
only  auto  emissions  facilities  for  the  state.  No  repairs  are  done  at  the  Connecticut  facilities. 
The  Connecticut  I&M  system,  run  by  a  vendor  for  the  state,  operates  12  regional  test-only 
facilities  which  are  located  in  close  proximity  to  Connecticut's  Department  of  Motor  Vehicle 
(DMV)  offices. 

Responsibility  for  the  Connecticut  I&M  program  is  with  two  state  agencies.  The 
Connecticut  Department  of  Environmental  Protection  (DEP)  develops  the  statewide 
implementation  plan  and  reports  that  to  the  Connecticut  DMV  which  monitors  the  inspection 
facilities  itself.  This  is  similar  to  Rhode  Island's  program. 

2  Million  Cars  Inspected  in  Connecticut 

No  vehicles  are  exempted  from  inspection.  Connecticut  has  approximately  2.2  million 
motor  vehicles.  Automobiles  registered  in  Connecticut  and  older  than  model  year  1981  are 
tested  annually  while  model  years  1981  and  newer  are  tested  biennially.  Trucks  are  tested 
separately  from  automobiles  for  safety.  The  older,  annually-tested  vehicles  are  estimated  to 
number  approximately  1.3  million  or  about  half  of  the  state's  automobile  population. 

Connecticut  I&M  Fee  Structure 

Connecticut  began  "idle  system  testing"  in  1983.  The  new  enhanced  I&M  plan  uses 
dynamometers.  The  safety  and  the  emissions  tests  are  simultaneously  conducted  in  the 
Connecticut  automobile  inspections.  The  fee  structure  for  the  inspections  are  $10  for  the 
annual  inspection  and  $20  for  the  biennial  inspection  (autos  made  before  1981  are  annual, 
models  1981  and  newer  are  biennial).  The  vendor  receives  the  proceeds  from  the  entire  fee. 
The  state  receives  no  proceeds. 
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Highlights: 

♦  In  accordance  with  the  federal  Clean  Air  Act,  Maine  implemented  an  enhanced 
motor  vehicle  I&M  program  on  July  1,  1994. 

♦  The  mandatory  testing  under  the  enhanced  I&M  program  was  suspended  on 
September  1,  1994.  The  entire  program  was  permanently  repealed  effective  April 
26,  1995  at  the  direction  of  the  Maine  legislature. 

♦  The  enhanced  I&M  program  was  a  centralized  program  operated  by  a  private 
network  contractor  with  a  location  in  each  of  the  seven  southernmost  counties  in 
the  state. 

♦  The  enhanced  I&M  program  requirements  applied  to  340,000  registered  vehicles. 

♦  The  fee  for  the  program  was  $24  for  the  biennial  I&M  inspection  and  $6  for  the 
annual  safety  inspection,  with  a  total  2-year  inspection  cost  of  $36  per  vehicle. 

♦  Language  was  added  as  a  notation  in  an  amended  RFP  which  stated  that  Maine 
would  not  be  liable  under  the  contract  if  future  legislative  sessions  decided  to 
discontinue  the  program;  thus,  the  state  breached  its  contract  with  the  private 
vendor  operating  the  centralized  stations  at  no  cost  to  the  state. 

♦  The  perceived  "failure"  of  the  centralized  I&M  program  was  due  to  a  contentious 
gubernatorial  election  in  which  candidates  attacked  the  unpopular  program,  not 
due  to  the  practical  application  of  the  program,  according  to  Maine  state  officials. 

♦  As  of  January  1,  1999,  Maine  required  vehicles  with  model  year  1974  and  newer 
registered  in  Cumberland  County  (Portland  area)  to  have  a  biennial  gas  cap  test 
conducted,  with  a  fee  of  $9.50. 

♦  As  of  January  1,  2000,  vehicles  registered  in  Cumberland  County  with  model  year 
1996  and  newer  will  be  required  to  have  the  gas  cap  test  and  an  On-Board 
Diagnostic  (OBD II)  test  conducted  biennially,  at  a  cost  of  $12.50. 

Implementation  of  Maine's  Centralized  I&M  Program 

Under  the  federal  Clean  Air  Act  requirements,  Maine  was  required  to  implement  the 

full  enhanced  motor  vehicle  Inspection  and  Maintenance  (the  I&M  240  test)  program  to  test 

vehicles  registered  in  the  seven  southern  counties  in  Maine  which  were  identified  as  being  a 

part  of  the  Ozone  Transport  Region  (OTR).  Maine's  I&M  240  test  is  similar  to  that  which 

Massachusetts  is  implementing,  with  a  dynamometer  "treadmill  type"  test.  According  to  the 

federal  law,  Maine  had  to  have  a  centralized  program  in  place  by  July  1, 1994.  In  order  to  be 

in  compliance  with  this  requirement,  the  Maine  Department  of  Environmental  Protection 
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(DEP)  issued  an  RFP  in  November  1992  and  ultimately  awarded  the  contract  to  the  Maine 
subsidiary  of  a  California  firm  that  has  since  gone  bankrupt.  The  contract  was  worth  $42 
million. 

In  1994  there  were  340,000  vehicles  registered  in  the  seven  southern  counties  of 
Maine  that  were  required  to  undergo  the  enhanced  I&M  testing.  The  two-year  cost  to  these 
vehicle  owners  was  $36.  The  fee  for  the  biennial  enhanced  I&M  test  was  $24.  In  addition,  a 
$6  fee  was  charged  for  the  required  annual  safety  inspection.  Two  dollars  from  the  enhanced 
I&M  inspection  fee  was  earmarked  for  the  state  DEP  to  provide  personnel  and  sufficient 
equipment  needed  to  audit  the  contractor's  inspection  performance. 


Contractor  Requirements 

Under  the  terms  of  the  contract,  the  contractor  was  required  to  establish  one  testing 
location  in  each  of  the  seven  southern  counties.  The  contractor  was  required  to  locate  these 
sites  so  that  80%  of  the  population  in  the  affected  counties  would  not  have  to  travel  more  than 
15  minutes  to  a  testing  center.  The  centers  had  three  lanes:  the  first  lane  handled  the 
inspection  paperwork  and  required  vehicle  information;  the  second  lane  was  where  the  actual 
test  was  conducted;  and  the  third  lane  was  where  a  vehicle  inspection  report  was  provided, 
which  included  a  repair  data  form  for  vehicles  which  failed  the  enhanced  inspection.  This 
three-lane  arrangement  allowed  for  three  vehicles  at  a  time  in  some  stage  of  testing.  This 
simultaneous  multiple  vehicle  testing  was  important  given  the  fact  that  under  the  terms  of  the 
contract,  vehicle  tests  had  to  be  performed  within  a  specific  amount  of  time;  if  the  inspections 
took  longer  than  the  contract  required  and  waiting  lines  subsequently  formed,  the  contractor 
would  have  to  put  in  additional  lines  for  testing.  The  Maine  DEP  was  able  to  ensure  that  the 
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contractor  was  fulfilling  its  testing  contractual  obligations  because  it  had  real  time  access  to 
the  contractor's  network  information  and  DEP  was  able  to  tell  at  any  given  moment  what  cars 
were  being  tested,  how  long  the  inspection  was  taking,  and  how  many  cars  were  waiting  in 
line  at  each  testing  location. 


Vehicle  Failures 

For  those  vehicles  that  failed  according  to  the  enhanced  I&M  program,  the  maximum 
amount  the  vehicle  owner  would  be  required  to  spend  to  repair  the  failing  system  was  $450  in 
1994.  This  maximum  expenditure  level  was  in  accordance  with  the  federal  Clean  Air  Act. 
The  program  did  not  require  that  repairs  had  to  be  performed  by  technicians  with  special 
certification  and  training.  However,  owners  were  provided  with  a  list  of  technicians  who  did 
have  specialized  certification  and  training  (e.g.  "LI"  technicians)  because  nitrous  oxide  failure 
problems  in  vehicles  have  been  characterized  as  being  harder  to  fix.  A  Maine  environmental 
specialist  involved  with  the  enhanced  I&M  program  in  Maine  observed  that  certain  repair 
technicians  in  the  state  who  were  not  familiar  with  more  advanced  emissions  system  repair 
and  maintenance  were  not  able  to  fix  I&M  tested  equipment  failures.  The  state  environmental 
specialist  also  noted  that  registered  owners  whose  vehicles  failed  an  initial  I&M  inspection 
often  had  the  failing  vehicle  repaired  by  uncertified  or  general,  less  trained  technicians. 
Subsequently,  these  vehicle  owners  became  upset  and  expressed  their  anger  to  the  Maine  DEP 
over  its  federally  mandated  program  when  the  vehicles  failed  the  test  again,  even  after  repairs 
were  done.  The  vehicle  owners  were  described  by  the  environmental  specialist  as  being 
unable  to  understand  that  the  repairs  were  either  incorrect  or  insufficient;  instead  the  owners 
disputed  the  legitimacy  and  validity  of  the  test  results. 


Political  Unpopularity  and  Discontinuation  of  Centralized  Program 

The  centralized  I&M  program  was  implemented  during  a  highly  contentious 
gubernatorial  election  cycle.  Two  of  the  three  candidates  who  were  running  for  governor  at 
the  time  vowed  as  part  of  their  campaigns  to  discontinue  the  enhanced  inspection  program. 

Officials  in  Maine  who  were  involved  with  the  implementation  of  the  program 
attribute  the  program's  demise  to  the  public  unpopularity  of  the  program.  Public  disfavor  was 
evident  to  the  state's  DEP,  who  told  the  HPAO  Bureau  that  there  were  public  rallies  in 
opposition  to  the  program,  particularly  in  the  Lewiston  area  of  the  state. 

Maine  DEP  analysts  involved  with  the  enhanced  I&M  program  questioned  the 
legitimacy  of  the  public's  concerns.  Some  members  of  the  public  contacted  DEP  to  complain 
about  long  lines  waiting  for  inspections  and  vehicle  problems  associated  with  the  new 
program.  However,  DEP  was  able  to  confirm  through  its  access  to  the  contractor's 
information  network,  and  by  consulting  the  Maine  Registry  of  Motor  Vehicles,  that  many  of 
these  individuals  had  never  even  had  their  vehicles  inspected  under  the  new  program.  It  is  the 
opinion  of  a  DEP  analyst  that  a  great  deal  of  the  public's  opposition  to  the  program,  which  in 
turn  created  political  pressure,  was  due  to  a  lack  of  information  and  false  perceptions  of  the 
program.  In  support  of  this  theory,  DEP  stated  that  in  the  short  time  that  the  centralized  I&M 
program  was  in  place,  50,000  vehicles  were  inspected  and  the  only  time  that  there  were 
significant  waiting  lines  for  inspections  was  during  the  Fourth  of  July  weekend  in  1994,  when 
the  contractor's  computer  network  suffered  from  a  "system  glitch"  that  was  quickly  remedied. 


Maine  Not  Held  Liable  for  Breach  of  Contract  Nor  Subject  to  Federal  Penalties 
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Mandatory  emissions  testing  under  the  centralized  inspection  program  was  suspended 
on  September  1,  1994  under  a  memorandum  of  agreement  between  Maine  and  the  contractor. 
The  Maine  legislature  voted  to  permanently  repeal  this  program,  effective  April  26,  1995. 
The  contractor  filed  a  breach  of  contract  and  a  breach  of  implied  duty  of  good  faith  and  fair 
dealing  action  against  the  DEP  in  May  1995.  In  1996,  the  Maine  Supreme  Judicial  court 
affirmed  a  lower  court's  entry  of  summary  judgment  in  favor  of  the  DEP,  "finding  that  the 
contract  allocated  to  [the  contractor]  the  entire  risk  of  loss  in  the  event  of  repeal  of  the 
program."  ([The  contractor],  et  al.  v.  Department  of  Environmental  Protection,  688  A.2d  421, 
423  (Me.  1996)). 

After  issuing  the  RFP,  the  DEP  held  a  proposer's  conference  and  also  accepted  from 
prospective  contractors  questions  regarding  the  program  and  the  RFP.  The  conference  and 
written  questions  revealed  that  the  prospective  contractors  were  concerned  about  the  potential 
economic  effect  of  a  legislative  repeal  of  the  program.1  DEP  responded  in  February  1993  by 
issuing  an  amended  RFP  which  included  a  section  entitled  "Replacement  of  the  Contractor." 
This  section  in  the  amended  RFP  noted  that  should  the  Maine  Legislature  repeal  all  or  part  of 
the  program,  the  Department  and  the  state  of  Maine  would  bear  no  responsibility  to 
compensate  the  contractor.  Subsequent  to  this  amended  RFP  being  issued  by  the  DEP,  the 


1 '  Prospective  contractor  questions  submitted  to  DEP  included: 

"  '[Question:]  How  will  the  Department  structure  compensation  and  or  liquidated  damages  to  the 
Contractor  in  the  event  of  replacement  prior  to  the  expiration  of  the  Contract?...In  the  case  of 
repeal  or  supplanation  for  the  convenience  of  the  State,  will  the  State  pay  all  Contractor  costs  and  an 

additional  amount  to  compensate  the  Contractor  for  inability  to  obtain  a  fair  return  on  its  investment? 

[Answer:]  The  State  of  Maine  cannot  guarantee  compensation  in  the  event  of  Contractor  replacement 

prior  to  the  expiration  of  a  contract. 

[Question:]  What  kinds  of  protection  can/will  the  Administration  provide  contractually  for  the 
bidder  in  the  event  the  legislature  reduces  the  program.. .or  shortens  it..or  even  cancels  it? 
[Answer:]  None... 

[Question:]  Will  the  Administration  offer  "change  in  law  or  regulation"  protection? 
[Answer:]  No.' "  (  Note  1, 688  A.2d  421, 422  (Me.  1996)). 
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contractor  was  awarded  the  contract  and  entered  into  a  formal  agreement  with  the  DEP,  after 
the  DEP  refused  during  negotiations  to  include  any  language  that  would  provide  for  contractor 
compensation  in  the  event  that  the  program  was  repealed  by  the  Legislature.  The  contract  did, 
however,  include  a  language  conflicts  clause  which  stated  that  the  language  of  the  contract 
would  prevail  in  the  event  of  a  conflict  with  either  the  provisions  of  the  RFP  or  the  contractor 
proposal,  and  that  between  the  provisions  of  the  RFP  and  the  contractor  proposal,  the  RFP 
would  prevail. 

The  Maine  SJC  agreed  with  the  trial  court's  interpretation  that  the  contract  placed  the 
entire  risk  of  economic  loss  on  the  contractor.  Both  courts  found  that  the  replacement  of 
contractor  note  in  the  amended  RFP  was  incorporated  into  the  contract  by  means  of  the 
contract's  conflicts  clause.  Because  the  contract  was  silent  as  to  the  risk  of  loss  in  the  event  of 
the  repeal  of  the  program  and  nothing  in  the  contract  conflicted  with  the  note  in  the  amended 
RFP,  the  courts  concluded  that  the  note  in  the  RFP  was  to  be  read  as  part  of  the  contract. 
Given  this  contractual  interpretation  by  the  courts,  the  state  of  Maine  was  not  monetarily 
liable  to  the  contractor. 

The  Maine  DEP  explained  that  the  state  did  not  suffer  from  any  federal  penalties,  even 
though  the  sanction  clock  began  running,  because  it  was  working  on  other  means  to  address 
the  ground  level  ozone  problem  during  the  period  in  which  it  did  not  have  the  centralized 
testing  program  in  place  after  the  implementation  date. 


Maine's  Present  Testing  Scheme 

Presently  Maine,  as  well  as  Vermont  and  New  Hampshire,  is  required  to  have  in  place 
a  low  enhanced  emissions  testing  program.  This  relaxed  standard  is  the  result  of  a  change  in 
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the  federal  legislation  after  the  gubernatorial  election  during  which  the  I&M  program  became 
a  major  issue.  Inspections  are  currently  performed  by  a  decentralized  system  of  independent 
station  owners.  These  stations  are  monitored  by  the  Traffic  Division  of  the  Maine  State 
Police. 

Maine  requires  that  all  vehicles  registered  in  the  state  undergo  what  is  described  by  the 
state's  DEP  and  State  Police  Traffic  Division  as  an  "extensive  safety  inspection."  The  cost 
for  this  inspection  is  $6.50.  Of  this  fee,  $0.50  is  designated  to  go  to  the  State  Police  for  the 
troopers  who  monitor  the  inspection  stations.  There  are  approximately  235,980  vehicles 
registered  in  Cumberland  County  (the  Portland  area)  which  are  also  subject  to  a  biennial 
emissions  inspection  because  this  county  lies  in  the  Ozone  Transport  Region  (OTR).  As  of 
January  1,  1999,  vehicles  with  a  model  year  of  1974  or  newer  must  have  a  biennial  gas  cap 
pressure  test  performed  at  a  cost  of  $9.50.  As  of  January  1,  2000,  vehicles  with  a  model  year 
of  1996  or  newer  will  also  be  required  to  have  the  gas  cap  pressure  test  and  an  On-Board 
Diagnostic  (OBD II)  test  performed  to  ensure  that  the  vehicle  electronic  monitoring  systems 
are  properly  functioning.  The  cost  for  this  test  will  be  $12.50  The  following  is  a  summary  of 
the  fee  schedule  for  the  respective  inspections: 

=>  All  vehicles  registered  in  the  state  =  $6.50  annual  safety  inspection 
=>  Cumberland  County  vehicles  1974  and  newer  (as  of  1/1/99)  =  $6.50  annual 
safety  inspection,  PLUS  $9.50  biennially  for  gas  cap  pressure  test. 

*  Total  2  year  cost  for  vehicles  1974  and  newer:  $22. 50 

=>  Cumberland  County  vehicles  1996  and  newer  (as  of  1/1/00)  =  $6.50  annual 
safety  inspection,  PLUS  $12.50  biennially  for  gas  cap  and  OBD  II  test. 

*  Total  2  year  cost  for  vehicles  1996  and  newer:  $25. 50 
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Based  on  the  registration  location  and  model  year  criterion,  the  least  that  a  vehicle 
owner  in  Maine  would  pay  during  a  biennial  inspection  cycle  is  $13.00;  the  most  one  would 
be  required  to  pay  is  $25.50. 

If  a  vehicle  is  required  to  have  an  OBD  II  test  as  of  January  1,  2000,  but  fails  that 
portion  of  the  inspection,  the  vehicle  will  still  receive  an  inspection  sticker.  The  vehicle 
owner  will  be  informed  of  the  failure  and  will  have  one  year  to  fix  the  failure,  or  will  be 
denied  a  sticker  at  the  following  year's  safety  inspection. 

There  were  three  bills  that  addressed  the  auto  emissions  inspection  program  filed  for 
consideration  by  the  1 19th  Maine  Legislature.  One  bill  (LD  1859)  would  have  extended  the 
emissions  inspection  program  statewide.  This  bill  was  defeated  during  the  first  regular 
session  of  the  1 19th  Legislature  which  concluded  in  June  1999.  A  second  proposal,  also 
defeated  during  the  first  regular  session,  would  have  increased  the  program  fee  structure.  The 
third  bill  (LD  1311)  sought  to  repeal  the  enhanced  emissions  inspection  and  maintenance 
program  in  Cumberland  County.  This  third  bill  was  carried  over  for  consideration  in  the 
second  regular  session  of  the  1 19th  Legislature,  which  will  convene  in  January  2000  and 
adjourn  in  April  2000. 


Highlights: 

♦  New  Hampshire  does  not  conduct  an  enhanced  Inspection  and  Maintenance  program. 

♦  New  Hampshire  has  an  annual  visual  inspection  of  auto  emissions  components  under  an 
agreement  negotiated  with  the  federal  EPA. 

♦  The  visual  inspection  began  January  1,  1999  as  an  aspect  of  an  existing  state  automobile 
safety  inspection  annually  and  simultaneously  conducted. 

♦  New  Hampshire's  automobile  inspection  involves  approximately  1  million  vehicles. 

♦  All  motor  vehicles  built  after  1980  are  subject  to  state  inspection. 

♦  New  Hampshire's  inspection  cost  is  not  fixed;  it  is  set  by  the  inspecting  stations,  ranges 
between  $10  -  $20  and  averages  $15  statewide. 

♦  New  Hampshire  receives  only  $0.50  cents  per  sticker  from  its  2700  inspection  stations. 

♦  New  Hampshire  has  no  data  on  inspection  failures  and/or  illegally  issued  stickers. 

Auto  Emissions  Inspection  Status 

New  Hampshire  began  its  auto  emissions  program  on  January  1,  1999.  The  test 
consists  of  a  visual  inspection  of  five  components:  the  catalytic  converter,  gas  cap,  air  pump, 
PCV  system,  and  evaporative  canister.  These  items  are  checked  to  ensure  they  are  present, 
are  properly  connected,  and  are  not  so  badly  worn  as  to  be  inoperative.  There  is  no  tailpipe 
test.  All  vehicles  built  in  1980  or  later  are  subject  to  the  visual  inspection,  according  to  the 
New  Hampshire  Division  of  Motor  Vehicles  (DMV).  The  New  Hampshire  DMV  is  a  section 
of  the  state's  Department  of  Safety. 

This  method  of  inspection  was  allowed  by  the  Environmental  Protection  Agency 
(EPA)  because  New  Hampshire  does  not  have  extensive  air  pollution  problems  according  to 
New  Hampshire  state  officials.  Also,  New  Hampshire  agreed  to  a  new  power  company 
reduction  program  and  a  diesel  program  to  reduce  air  pollution  in  the  state  in  addition  to  the 
state's  new  visual  auto  emissions  components  inspection  program,  state  officials  told  the 
Bureau. 

Decentralized  Safety  Inspection  For  One  Million  Motor  Vehicles 

New  Hampshire  has  approximately  1 . 1  million  registered  vehicles.  Of  these,  just 
under  one  million  are  subject  to  the  new  visual  inspection  of  auto  emissions.  New  Hampshire 
does  not  consider  the  auto  emissions  testing  program  separate  from  its  automobile  safety 
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inspection  program;  it  is  simply  a  new  aspect  of  the  test.  The  inspection  is  performed 
annually.  New  Hampshire  vehicles  can  be  tested  at  any  one  of  the  state's  2700  service  or  auto 
repair  stations. 

Inspection  Sticker  Price  Set  by  Private  Inspection  Station;  Averages  $15 

There  is  no  set  price  for  a  New  Hampshire  inspection  sticker.  Participating  state 
inspection  stations  purchase  the  stickers  from  the  state  for  fifty  cents  each.  The  inspection 
cost  to  owners  of  motor  vehicles  registered  in  New  Hampshire  ranges  between  $10  -  $20,  with 
the  customary  charge  being  about  $15.  The  presence  of  a  sticker  is  evidence  of  a  valid 
inspection.  The  inspection  cost  has  not  increased  with  the  implementation  of  the  visual 
inspection  of  the  automobile's  emission  control  components.  Apart  from  the  initial  charge  for 
stickers,  New  Hampshire  receives  no  portion  of  the  fee  that  the  privately  operated  inspection 
stations  charge  state  motorists. 

Inspection  Monitoring  by  New  Hampshire 

If  a  vehicle  fails  the  visual  test,  the  driver  usually  gets  the  problem  fixed  at  the 
inspection  station  immediately.  The  DMV  estimated  this  repair  occurred  99  percent  of  the 
time.  The  Bureau  inquired  when  a  repair  might  not  occur  following  an  inspection.  The  DMV 
responded,  "If  they  believed  they  could  get  it  cheaper  at  Wal-Mart."  New  Hampshire 
inspection  stations  are  privately  owned  and  are  generally  the  so-called  "test  and  repair" 
facilities  similar  to  the  system  currently  used  by  Massachusetts.  If  a  vehicle  owner  does  not 
immediately  repair  an  item  identified  as  defective  at  an  annual  inspection,  the  station  is 
required  to  submit  a  "rejection  report"  and  forward  that  report  to  the  "inspection  desk"  at  the 
New  Hampshire  DMV.  The  inspection  desk  forwards  these  rejection  reports  to  the  state 
police  who  investigate  the  repair.  If  the  necessary  repair  is  not  made,  and  the  automobile  does 
not  have  a  valid  safety  sticker,  the  state  police  issue  a  ticket  to  the  offending  motorist.  There 
is  currently  a  petition  before  the  New  Hampshire  General  Assembly  to  hire  six  persons  to 
perform  this  investigative  work  directly  for  the  New  Hampshire  DMV. 
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No  Data  Collection;  Unknown  Rates  Of  Failure  And  Sticker  Fraud  at  "Lick  &  Stick"  Stations. 

According  to  the  DMV,  the  New  Hampshire  visual  inspection  system  is  working 
"fairly  well."  However,  there  are  some  problems.  For  example,  a  better  tracking  of 
inspection-related  data  would  be  helpful.  Currently,  the  state  does  not  track  vehicle  inspection 
failure  rates.  Also,  the  extent  and  number  of  so-called  "lick  and  stick"  stations  -  stations  who 
issue  valid  stickers  without  performing  an  inspection,  or  give  stickers  to  vehicle  owners 
despite  a  failed  inspection  -  is  unknown.  The  absence  of  data  makes  the  extent  of  these  issues 
unknown. 
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Highlights: 

♦  Rhode  Island's  enhanced  I&M  program  implementation  date  is  3  January  2000. 

♦  The  vendor  chosen  as  the  Rhode  Island  I&M  network  contractor  is  the  same  vendor 
contracted  to  Massachusetts. 

♦  Rhode  Island's  enhanced  I&M  program  is  decentralized;  it  uses  service  stations  and  auto 
repair  shops  as  state  inspection  sites  -  test  and  repair  facilities. 

♦  It  requires  250  -  400  participant  stations  statewide. 

♦  Rhode  Island,  through  its  network  vendor,  plans  to  utilize  a  dynamometer  at  its  privately 
owned  and  operated  inspection  stations.  The  cost  is  borne  by  the  stations. 

♦  Rhode  Island  has  approximately  700,000  automobiles  affected  by  this  enhanced  I&M. 

♦  Rhode  Island's  enhanced  I&M  program  consists  of  an  inspection  every  2  years  for  a  single 
$47  fee.  For  the  first  year  Rhode  Island  will  issue  both  a  one-  and  two-year  inspection 
sticker  depending  upon  the  last  digit  of  an  automobile's  vehicle  identification  number 
(VIN).  VINs  ending  with  an  even  number  will  get  two-year  inspections  at  $47,  odd- 
ending  VINs  will  get  one-year  inspections  for  $23.50.  After  the  first  twelve  months  of 
implementation  all  Rhode  Island  inspections  will  be  biennial. 

♦  Rhode  Island's  I&M  is  very  similar  to  the  Massachusetts  I&M. 

Enhanced  I&  M  Status 

Rhode  Island  plans  to  implement  its  enhanced  inspection  and  maintenance  (I&M) 
program  for  auto  emissions  on  Monday,  3  January,  2000.  The  vendor  is  the  same  vendor 
chosen  by  Massachusetts  to  administer  its  I&M  program.  Rhode  Island  issued  a  request  for 
proposals  (RFP)  to  determine  a  vendor  for  this  federally  mandated  program  to  reduce  auto 
emissions. 


300  Decentralized  Private  Service  Stations  with  $47  Biennial  Cost 

Similar  to  Massachusetts,  Rhode  Island's  I&M  program  is  a  so-called  "decentralized" 
program  because  privately  owned  and  operated  service  stations  and  auto  repair  stations,  able 
to  both  test  and  repair  motor  vehicles,  will  conduct  the  automobile  inspections.  A 
"centralized"  program  is  a  group  of  test-only  sites  operated  by  a  single  entity,  generally  a  state 
through  a  network  vendor.  Connecticut  operates  a  "centralized"  I&M  program.  For  a  short 
time,  Maine  operated  a  centralized  I&M  program  in  the  mid-1990s. 
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Rhode  Island's  current  (soon  to  be  replaced)  inspection  program  has  approximately 
900  safety  inspection  stations  (lights,  horn,  brake  light  exams).  This  safety  inspection  system 
has  been  in  place  since  1973.  It  is  an  annual  inspection  and  costs  $15. 

Replacing  this  safety  inspection  is  the  new  I&M  program,  which  will  utilize  between 
250  and  400  stations.  This  is  the  range  of  stations  necessary  to  conduct  the  new  I&M 
program  for  both  traffic  volume  and  geographic  convenience.  The  DMV  thought  that  it  was 
unlikely  the  station  participation  for  the  new  I&M  program  would  exceed  300.  The  I&M 
system,  as  proposed,  would  consist  of  one  inspection  every  two  years  and  cost  $47  (one  time, 
biennial  fee).  At  implementation  all  vehicles  would  be  required  to  be  inspected  in  the  month 
of  their  current  sticker.  However,  the  system  will  alternate  vehicle  inspections  by  vehicle 
identification  number  (VIN).  For  the  first  year  of  the  program,  motor  vehicles  with  even- 
ending  digits  in  their  car's  VIN  will  receive  the  biennial  safety  and  dynamometer  inspection, 
good  for  two  years  at  a  cost  of  $47.  Vehicles  with  odd-ending  VIN  digits  will  receive  a  one- 
year  inspection  consisting  of  a  "two-speed  idle  test"  and  a  gas  cap  emissions  inspection  as 
well  as  a  safety  inspection.  This  one-year  inspection  is  an  improvement  over  the  current 
Rhode  Island  test,  but  not  as  sophisticated  an  exam  as  the  enhanced  I&M.  The  cost  of  the 
one-year  inspection  is  $23.50.  There  is  no  physical  appearance  or  color  distinction  between 
the  one-  and  two-year  Rhode  Island  enhanced  I&M  stickers,  according  to  DMV  officials. 

Similar  to  Massachusetts,  Rhode  Island  plans  to  utilize  a  dynamometer  -  a 
sophisticated  electronic  diagnostic  machine  for  motor  vehicles  -  for  its  enhance  I&M  program. 
The  participating  Rhode  Island  inspection  stations  bought  or  leased  the  dynamometer  though 
the  network  contractor. 

Centralized  versus  Decentralized 

According  to  the  Rhode  Island  DMV,  a  centralized  I&M  system  is  "easier  to  keep 
track  of,  but  not  a  favorite  of  the  individuals  who  do  the  inspections  (the  service  stations  and 
auto  repair  facilities)."  Connecticut  established  a  centralized  (test-only)  I&M  system  in  1986. 
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Rhode  Island's  Implementation  Date 

Rhode  Island  plans  to  implement  its  full  I&M  program  in  January,  2000.  However, 
partial  implementation  of  tne  program  will  begin  "days  after  the  contract  is  signed."  Rhode 
Island  plans  to  implement  a  demonstration  program  which  is  essentially  a  public  relations 
(Rhode  Island  prefers  to  term  it  a  "public  awareness")  program.  They  have  applied  for 
funding  for  this  "public  awareness"  program  through  their  state  Department  of  Transportation. 
One  of  the  "public  awareness"  events  will  be  a  demonstration  of  the  enhanced  I&M  at 
selected  network  contractor-sponsored  sites  for  both  policy  makers,  state  regulators  (building 
code  inspectors,  for  example)  and  the  general  public. 

Environmental  Protection  Agency  Sanctions 

The  Rhode  Island  DMV  was  not  overly  concerned  with  the  so-called  EPA  sanctions 
which  could  affect  their  highway  funds.  The  DMV  indicated  that  Rhode  Island  has  had  these 
federal  funds  threatened  before;  the  mandate  to  upgrade  the  commercial  drivers'  licenses  of 
about  5-8  years  ago  was  one  example  given.  "Those  (highway  funds)  threats  are  always 
there." 

Back-up  Plan 

Rhode  Island's  back-up  strategy  in  the  event  of  an  inability  to  implement  an  I&M  plan 
was  to  chose  another  vendor.  Rhode  Island  experienced  a  contract  breakdown  with  the  first 
choice  I&M  network  vendor.  A  provision  of  the  Rhode  Island  RFP  allowed  the  state  to  begin 
negotiations  with  a  second  bidder,  who  also  happens  to  be  the  network  contractor  for 
Massachusetts. 

I&M  Selection  Committee 

The  administrator  of  the  Rhode  Island  Division  of  Motor  Vehicles  (equivalent  position 
to  the  Massachusetts  Registrar  of  Motor  Vehicles)  was  a  member  of  the  selection  committee 
appointed  to  choose  an  I&M  network  vendor.  Other  members  of  this  team  (by  agency)  are  the 
Rhode  Island  Department  of  Environmental  Management  and  the  Rhode  Island 
Transportation  Department.  The  Rhode  Island  Division  of  Motor  Vehicles  will  monitor  the 
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vendor  and  the  overall  program,  the  Department  of  Environmental  Management  has  "only 
technical  responsibilities,"  and  the  Rhode  Island  Department  of  Transportation,  which  has 
"general  transportation  knowledge,"  also  has  public  relations  expertise  and  access  to  funds  to 
implement  a  public  relations  program. 

In  comparison,  the  Massachusetts  I&M  vendor  selection  was  similarly  conducted  by 
three  state  agencies:  the  Massachusetts  Registry  of  Motor  Vehicles,  the  Massachusetts 
Department  of  Environmental  Protection,  and  the  Executive  Office  of  Administration  and 
Finance. 

Rhode  Island  Operation 

Once  the  Rhode  Island  I&M  program  is  implemented,  the  state  Division  of  Motor 
Vehicles  will  monitor  the  statewide  program  and  the  network  vendor.  This  effort  will  be  the 
responsibility  of  the  assistant  administrator  for  the  Rhode  Island  DMV  Safety  and  Emissions 
Division.  This  division  will  have  a  staff  of  12,  trained  in  the  program  and  supervised  by  a 
"chief  of  the  Safety  and  Emissions  Division"  who  will  report  to  the  assistant  administrator. 

The  Vendor 

There  was  some  concern,  according  to  a  Rhode  Island  official,  that  the  vendor,  who 
will  be  the  chosen  network  contractor  for  both  Rhode  Island's  and  Massachusetts'  enhanced 
I&M  program,  may  be  able  to  economize  by  overlapping  its  personnel  to  service  both  states. 
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Highlights: 

♦  Vermont's  air  pollution  is  thought  to  be  less  severe  than  Massachusetts'. 

♦  Annual  safety  and  emissions  tests  required  for  vehicles  made  in  1996  or  later;  annual 
safety  test  only  for  older  models.  There  are  approximately  18,000  to  20,000  vehicles 
subject  to  the  emissions  test. 

♦  Fees  range  from  $20-$50  per  year,  up  from  an  average  of  $1 5  prior  to  the  full 
implementation  of  the  new  emissions  test  program  on  July  1,  1999.  Stations  purchase 
stickers  from  the  state  for  $0.50  then  set  their  own  prices. 

♦  There  are  approximately  1300  privately-owned  stations  participating. 

♦  Stations  were  able  to  choose  which  ["OBD II",  or  "on-board  diagnostic"]  emissions- 
testing  equipment  to  purchase.  It  ranges  in  cost  from  $200  to  $1500,  although  some 
stations  have  purchased  tools  costing  up  to  $3500.  Dynamometers  are  not  used. 

♦  Vermont  is  running  into  implementation  difficulties,  and  there  is  a  possibility  that  the 
program  may  be  canceled. 


Background 

Vermont  began  implementing  the  enhanced  inspection  program  about  two  years  ago  in 
order  to  comply  with  EPA  regulations  based  on  the  Clean  Air  Act  Amendments  of  1990. 
Vermont  itself  does  not  have  a  significant  air  quality  problem,  according  to  a  top  official  of 
the  Vermont  Department  of  Motor  Vehicles  (DMV).  The  state's  program  is  therefore 
responsive  to  a  low-level  emissions  problem. 

Station  Involvement  and  Inspection  Fee 

Vermont  has  about  1300  privately-owned  stations  involved  in  the  inspection  program. 
The  stations  purchase  inspection  stickers  from  the  state  at  $0.50  each,  then  set  their  own 
prices  for  inspections,  which  averaged  around  $15  prior  to  the  newly  implemented  program. 
According  to  the  DMV,  the  price  now  ranges  anywhere  from  $20  to  $50.  When  the  HPAO 
Bureau  first  spoke  with  the  DMV  in  June  1999,  the  $15  average  fee  was  not  expected  to  rise 
significantly. 
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Pilot  Program 

For  one  year  prior  to  final  statewide  implementation,  about  twelve  inspection  stations 
throughout  Vermont  volunteered  to  run  a  pilot  program  to  see  if  there  were  any  "bugs  in  the 
system"  and  to  time  the  emissions  tests.  These  pilot  stations  reported  that  the  emissions  test 
takes  approximately  three  to  five  minutes,  but,  to  the  DMV  official's  knowledge,  did  not 
report  any  of  the  difficulties  now  being  experienced.  {See  Implementation  Difficulties 
section.)  The  DMV  official  was  planning  to  meet  with  the  stations  involved  in  the  pilot 
program  to  ask  them  directly  about  any  problems  possibly  encountered  during  the  pilot 
program. 

Implementation 

The  first  stage  of  the  implementation  mandated  a  visual  check  for  catalytic  converters, 
while  the  second  stage  mandated  a  visual  check  to  ensure  that  gas  caps  are  in  place. 
Originally  the  inspections  were  going  to  include  a  removal  of  the  gas  cap  to  test  its  pressure, 
but  gas  cap  pressure  can  be  tested  simultaneously  with  the  computerized  diagnostic  emissions 
testing  (the  third  and  final  stage);  thus,  the  physical  removal  and  testing  of  the  gas  cap  was 
deemed  redundant.  The  final  step,  computerized  emissions  testing  ("OBD  II",  or  "on-board 
diagnostic"  testing)  was  implemented  July  1,  1999. 

All  1996  or  newer  vehicles  weighing  8500  pounds  or  less  (which  includes  some  light- 
duty  pick-up  trucks)  are  subject  to  emissions  testing.  Both  emissions  and  safety  inspections 
will  be  done  annually.  If  a  vehicle  fails  the  emissions  test  this  year,  the  owner  will  still 
receive  a  sticker  and  have  until  July  1, 2000  to  address  the  problem.  After  July  1, 2000,  there 
will  be  no  further  grace  period.  Motorists  will  have  until  the  end  of  the  month  on  their 
inspection  stickers  to  have  repairs  made,  then  will  have  to  pay  for  a  second  inspection  ($20- 
$50  per  inspection).  If  the  problem  is  not  repaired  by  the  end  of  the  month,  the  motorist  will 
be  subject  to  penalties  if  the  vehicle  is  found  on  the  road  with  an  expired  inspection  sticker. 
There  is  no  cap  on  how  much  a  motorist  has  to  spend  on  repairs.  According  to  the  DMV, 
since  only  model  years  1996  and  newer  are  subject  to  the  test,  the  failure  rate  should  be  low. 
Additionally,  the  DMV  reasons  that  most  failing  vehicles  will  still  be  under  warranty; 
therefore,  the  manufacturer  will  bear  the  cost  of  repairs  rather  than  the  vehicle  owner. 
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The  DMV  is  responsible  for  enforcement  of  the  program.  They  now  have  three 
inspectors  devoted  solely  to  emissions  testing  enforcement  statewide.  Inspection  stations  are 
registered  with  the  DMV.  feach  mechanic  is  also  registered  after  passing  a  DMV- 
administered  test. 

Training  and  Equipment 

The  DMV  ran  4-hour  classes  for  mechanics  to  show  them  a  variety  of  computer 
testing  programs,  ranging  from  a  $200  scan  tool  that  identifies  an  emissions  problem  but  not 
how  to  fix  it  to  a  more  sophisticated  diagnostic  tool  that  costs  about  $1500.  Some  stations 
have  purchased  even  more  advanced  equipment  costing  as  much  as  $3500,  but  the  DMV 
estimates  that  most  stations  purchased  equipment  costing  approximately  $300-$400.  None  of 
the  stations  are  using  dynamometers  for  emissions  testing.  Instead,  these  are  computerized 
testing  tools  that  plug  into  and  decipher  the  vehicle's  internal  diagnostic  computer.  This 
diagnostic  testing  should  detect  not  only  emissions  problems  but  problems  with  gas  cap 
pressure  as  well.  The  stations  were  able  to  purchase  the  equipment  they  preferred  from  any 
automotive  parts  supplier.  The  DMV  informed  the  HPAO  Bureau  that  there  are  at  least  six 
manufacturers  of  the  diagnostic  equipment. 

Implementation  Difficulties 

According  to  the  DMV,  by  late  October  1999  as  many  as  50%  of  the  mechanics 
involved  in  the  program  had  not  yet  been  trained  to  use  the  OBD II  testing  equipment.  The 
DMV  inspectors  are  attempting  to  identify  and  train  these  mechanics;  however,  the  classes 
that  were  offered  through  a  grant  at  no  cost  to  the  mechanics  will  now  cost  $15  or  $20  per 
mechanic.  The  DMV  believes  that  the  difficulties  being  experienced  are  in  large  part  due  to 
lack  of  training.  Additionally,  it  has  become  evident  to  state  officials  that  not  all  of  the 
stations  are  actually  utilizing  the  diagnostic  equipment,  although  they  are  claiming  to  have  run 
the  tests.  The  state  has  ascertained  that  this  is  not  true  in  some  cases  because  of  the  checklist 
provided  the  stations;  that  is,  some  mechanics  are  marking  items  on  these  checklists  as 
passing  the  diagnostic  test  when  certain  vehicles  are  not  even  equipped  with  such  items. 
Furthermore,  three  components  of  the  test  -  fuel,  misfire,  and  comprehensive  -  are  not  testing 
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properly  in  many  cases.  According  to  the  DMV,  some  of  this  could  be  due  to  lack  of 
mechanics'  training.  It  may  also  be  a  problem  with  the  equipment,  although  given  the 
diversity  of  equipment  being  used,  this  is  less  likely. 

By  the  end  of  October  1999,  the  DMV  had  gathered  data  on  about  10,000  tested 
vehicles.  The  Vermont  Agency  of  Natural  Resources  is  actually  in  charge  of  the  database, 
and  will  work  with  the  DMV  to  analyze  the  data  in  hope  of  identifying  and  rectifying  some  of 
the  program's  problems. 

The  DMV  official  told  the  Bureau  that  Vermont  may  decide  to  drop  the  program 
altogether,  but  such  a  decision  will  probably  not  be  made  until  after  January  1 ,  2000,  when  the 
Legislature  is  in  session.  The  official  was  not  aware  of  any  potential  freeze  in  federal 
highway  funds,  but  did  acknowledge  that  the  state  was  forced  into  the  program  by  the  threat 
of  sanctions,  and  would  most  likely  have  to  come  up  with  another  plan  to  take  the  place  of  the 
OBD II  testing  should  the  Legislature  decide  to  eliminate  the  program. 
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Statistics  on  the  average  age  and  location  of  motor  vehicles 
registered  in  Massachusetts  by  city  and  town 

Statistics  Provided  by  the  Massachusetts  Registry  of  Motor  Vehicles,  August,  1999 
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Appendix  3 


Chapter  210  of  the  Acts  of  1997 

The  Statute  enabling  the  Massachusetts  Inspection  and  Maintenance  Program 


Approved  November  28, 1997. 

Chapter  21(1  AN  ACT  RELATIVE  TO  THE  COMMONWEALTH'S  MOTOR 
VEHICLE  INSPECTION  PROGRAM. 

Wharas,  The  deferred  operation  of  this  act  would  tend  to  defeat  its  purpose,  which 
Istoanmoqagfalhwhttanfnhim^ 

program  fa  the  commonwealth,  therefore  it  is  hereby  declared  to  be  an  emergency  law, 
necessary  for  the  immediate  preservation  of  me  public  convenience. 
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Appendix  4 


Excerpt 

310  CMR  60.02 

Regulations  for  the  Enhanced  Motor  Vehicle 

Inspection  and  Maintenance  Program 

14  May  1999 


Commonwealth  of  Massachusetts 
Executive  Office  of  Environmental  Affairs 

Department  of  Environmental  Protection 


i* 


310  CMR  60.02 

Regulations  for  the  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

May  14,  1999 


C:\WVVWVwridng\FINALR~1  .DOC 


310CMR60.02: 


AIR  POLLUTION  CONTROL  FOR  MOBILE  SOURCES 


TABLE  C 
Opacity  Test  Standards 


?<&~fr         ■     ■                                                •••      ;     y*<im  chftffije^vil 

Diesel  cars  and  tracks  less  than  8,500  pounds  GVWR 

20% 

Diesel  trucks  8,500  to  10,000  pounds  GVWR 

40% 

Diesel  trucks  greater  than  10,000  pounds  GVWR 

1984  -  1990  model  years 

55% 

1991  and  newer 

40% 

Diesel  buses  greater  than  10,000  pounds  GVWR 

1984  -  1993  model  years 

40% 

1994  and  newer 

30% 

(d)    Fuel  Cap  (Pressure  Decay)  Test.  Using  a  Department  approved  method,  the  fuel  cap  shall 
fail  the  pressure  test  if  it  loses  more  than  6  inches  of  water  column  (WC)  pressure  over  a  period 
of  10  seconds  from  a  starting  pressure  of  28  +/-  1  inch  of  water. 


(9)  Reinspections. 


(a)  The  inspector  shall  inspect  every  vehicle  presented  for  reinspection  in  accordance  with  the 
emissions  inspection  requirements  of  3 10  CMR  60.02  and  Department-approved  inspection 
procedures. 

(b)  The  inspector  shall  perform  the  reinspection  in  accordance  with  the  same  requirements  as  an 
initial  emissions  inspection  for  the  failed  portion  of  the  inspection. 

(c)  If  the  vehicle  passes  reinspection,  the  vehicle  shall  receive  an  emissions  inspection  certificate 
indicating  compliance  with  emissions  inspection  requirements. 

(d)  Unless  a  vehicle  that  has  failed  an  emissions  inspection  passes  a  reinspection  within  60  days  or 
obtains  a  waiver,  the  vehicle  shall  not  be  operated  on  a  public  road  and  the  registration  of  any 
such  Massachusetts-registered  motor  vehicle  shall  be  suspended. 


(10)  Challenge  Inspections. 


(11)  Waivers. 


(a)  A  motorist  may  challenge  the  results  of  an  emissions  inspection  or  reinspection.  To  challenge  the 
results  of  an  inspection  or  reinspection,  a  motorist  must  submit  his  or  her  vehicle  within  2  days 
(excluding  Sundays  and  federal  holidays)  of  the  inspection  being  challenged  for  another 
emissions  inspection  at  an  inspection  station  designated  by  the  Registry. 

(b)  If  the  vehicle  fails  a  challenge  inspection  or  reinspection,  the  motorist  shall  pay  the  inspection 
station  for  the  cost  of  the  inspection.  If  the  vehicle  passes  the  challenge  inspection,  the  inspector 
shall  issue  the  appropriate  inspection  certificate  and  report  but  shall  not  charge  any  inspection  fee 
to  the  motorist 


(a)  A  motorist  may  apply  for  a  waiver  of  emission  inspection  standards  if  the  following  conditions 
are  met 

1.  the  vehicle  failed  a  reinspection;  and 

2.  emissions-related  repairs  were  performed  on  u^  vehicle  by  a  registered  repair 
technician. 

(b)  The  motorist  must  present  the  vehicle  to  the  Registry  along  with  me  following  documentation 
when  applying  for  a  waiver 

1.  the  vehicle's  most  recent  reinspection  report; 

2.  a  npairfoim  completed  and  signed  by  a  reg^ 
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3 .  receipts  for  all  emissions-related  repairs  completed  by  a  registered  repair  technician 
since  the  vehicle's  most  recent  initial  inspection;  and 

4.  any  other  documents  required  by  the  Department. 

(c)     An  emissions  waiver  certificate  shall  be  granted  if  each  of  the  following  requirements  is  met: 

1 .  thVemission  control  system  is  present  and  mere  is  no  evidence  of  tampering; 

2.  emissions  levels  are  less  than  five  times  the  standard  for  each  pollutant  tested  during 
the  first  two  years  after  the  start  of  the  motor  vehicle  inspection  and  maintenance 
program  and  less  than  three  times  the  standard  for  each  pollutant  tested  after  that; 

3 .  the  vehicle's  emissions  continue  to  meet  standards  for  pollutants  that  met  the  standards 
at  the  most  recent  initial  inspection; 

4.  repairs  were  performed  that  were  appropriate  for  the  type  of  emissions  inspection 
faUure(s)  that  occurred; 

5.  the  motorist  has  used  all  relevant  manufacturer  warranty  coverage  including  recalls  to 
repair  the  vehicle; 

6.  repair  expenditures  exceed  the  following  limits: 

(a)  $400  for  vehicles  up  to  but  not  exceeding  five  model  years  old; 

(b)  $300  for  vehicles  over  five  but  not  exceeding  10  model  years  old;  and 

(c)  $200  for  vehicles  over  10  model  years  old;  and 

7.  all  safety  requirements  are  met 

(d)  Costs  associated  with  the  following  repairs  are  not  eligible  for  consideration  toward  the  waiver 
cost  limit 

1 .  tampering-related  repairs  to  the  emissions  control  system  except  where  it  can  be 
verified  that  the  part  in  question  or  one  similar  to  it  is  no  longer  available  for  sale; 

2.  repairs  to  an  emissions  control  system  which  has  been  dismantled  or  rendered 
inoperable  except  where  it  can  be  verified  that  the  part  in  question  or  one  similar  to  it  is 
no  longer  available  for  sale; 

3.  repairs  under  any  warranty; 

4.  repairs  that  are  subject  to  a  manufacturer's  recall; 

5.  repairs  unrelated  to  emissions  performance  or  inappropriate  for  the  type  of  emission 
inspection  failure  that  occurred; 

6.  repairs  performed  prior  to  the  most  recent  initial  inspection  failure;  and 

7.  repairs  not  performed  by  a  registered  repair  technician. 

(e)  An  emissions  waiver  certificate  is  valid  until  the  vehicle's  next  emissions  inspection. 

(f)  An  emissions  waiver  certificate  is  not  transferable  upon  the  sale  of  the  vehicle  or  transfer  of  the 
vehicle's  registration. 

(g)  Heavy-duty  diesel  vehicles  are  not  eligible  for  a  waiver. 

(12)  Diagnostic  Waivers. 

(a)  A  motorist  may  apply  for  a  waiver  of  emissions  standards  based  on  the  non-repairability  of 
a  vehicle  if  the  following  conditions  are  met: 

1 .  the  vehicle  failed  a  reinspection;  and 

2.  a  registered  repair  technician  performed  all  emission-related  repairs  possible. 

(b)  The  Registry  or  its  designee  shall: 

1 .  examine  the  vehicle  to  verify  that  the  emissions-related  repairs  performed  were 
appropriate  for  the  particular  emissions  failure(s)  that  occurred; 

2.  ensure  mat  the  emission  control  system  is  present  and  there  is  no  evidence  of  tampering; 

3.  ensure  that  sufficient  emission 

registered  repair  technician.       ?  > 

4.  ensure  mat  a  repair  form  was  completed  and  signed  by  a  registered  repair  technician; 

5.  ensure  that  the  vehicle  passes  all  physical  and  functional  checks  of  its  emissions 
control  systems;  ■■■'■'■•a  ,,r  >-      ^  '-*•* 

6.  determine  that  no  additional  repairs  can  be  made  that  will  reduce  emission  levels; 
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7.  ensure  that  repairs  performed  since  the  most  recent  initial  inspection  did  not  cause 
an  overall  increase  in  the  vehicle's  emissions;  and 

8.  ensure  that  all  safety  requirements  are  met. 

(c)  If  the  conditions  of  3 10  CMR  60.02(12Xa)  and  (b)  are  met,  a  diagnostic  waiver  certificate 
shall  be  issued  to  the  vehicle  exempting  it  from  compliance  with  the  emissions  test 
standards  that  the  vehicle  failed  to  meet. 

(d)  A  diagnostic  waiver  is  valid  until  the  vehicle's  next  emissions  inspection. 

(e)  A  diagnostic  waiver  is  not  transferable  upon  the  sale  of  the  vehicle  or  transfer  of  the 
vehicle's  registration. 


(13)  Inspector  Training  and  Certification. 


(a)  No  person  shall  perform  an  emissions  inspection  unless  such  persons  are  certified  by  the 
Department  and  licensed  by  the  Registry. 

(b)  To  become  an  inspector  a  person  must  receive  Department-approved  training,  be  certified  by  the 
Department,  and  licensed  by  the  Registry  to  perform  inspections. 

(c)  To  meet  the  certification  requirement,  a  person  must 

1 .  pass  the  Department-approved  exam; 

2.  demonstrate  to  the  satisfaction  of  the  Department  or  its  designee,  the  ability  to  conduct  a 
proper  inspection,  correctly  identify  valid  repairs  for  vehicle  reinspection,  and  perform 
proper  quality  control  and  workstation  maintenance  procedures;  and 

3 .  not  have  a  pattern  of  noncompliance  with  respect  to  performing  motor  vehicle 
inspections. 

(d)  Certification.  The  Department  must  certify  a  person  who  meets  the  requirements  at  3 10  CMR 
60.02(13Xc). 

(e)  The  Department  may  require  inspectors  to  obtain  additional  training  and  pass  additional  exams 
prior  to  renewing  their  certifications  if  the  Department  determines  that  such  training  and 
examinations  are  appropriate  to  accommodate  changes  in  the  test  equipment,  changes  in  test 
procedures,  or  other  changes  in  the  motor  vehicle  inspection  and  maintenance  program. 

(f)  Renewal.  An  emissions  inspector  certificate  shall  be  valid  for  the  later  of  12  months  or  until  the 
Department  or  its  designee  acts  upon  the  renewal  application.  The  Department  may  require 
inspectors  to  obtain  refresher  training  and  pass  a  Department-approved  exam  to  renew  then- 
certifications. 


(14)  Repair  Technician  Registration. 


(a)  To  become  a  registered  repair  technician  an  applicant  must  complete  the  Department-approved 
repair  technician  training  module  and  meet  at  least  one  of  the  following  requirements: 

1.       be  ASE  L-lcertified;  or 

2..      have  passed  the  Department-approved  assessment  test  demonstrating  that  his  or  her 

abilities  are  equivalent  to,  or  better  man,  ASE  L-l  certification  and  obtain  ASE  L-l 

certification  within  18  months  of  passing  the  assessment  test;  or 
3.      have  successfully  completed  the  Department-approved  repair  technician  training  course 

and  obtain  ASE  L-l  certification  within  18  months  of  passing  the  last  module  in  the 

training  course. 

(b)  To  become  a  registered  repair  technician,  specializing  in  the  repair  of  diesel  vehicles,  an 
applicant  must  complete  the  Department-approved  repair  technician  training  module  and  meet  at 
least  one  of  the  following  requirements: 

1.  be  ASE  L-2  certified  or  have  equivalent  certification  from  an  eogme  manufacturer,  or 

2.  have  passed  the  Department-approved  assessment  test  demonstrating  that  his  or  her 
abilities  are  equivalent  to,  or  better  than  ASE  L-2  certification  and  obtain  ASE  L-2 
certification  whhin  36  months  of  passing  the  assessment  test;  or 

3.  obtain  ASE  L-2  certification  within  36  months  of  passing  the  training  course. 
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